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<@ DECISION OF THE UNITED BTATED
WASHINGTRON, D,.C, 203 a8
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FILE: B-1B6956 DATE: December 9, 1976
MATTERA OF: INK-TROL Division of Assaco Corporation

DIGEST:

1. Although''record does not support findine of nonresponsibility
based on lack of tenacity andp: s varance protest is naver-
theless denied since apency base. nonresponsibility finding
on ASPR § 1-903.1 (1975 ed.) and record supports determins-
tion of nonresponsibility pu.-suant to ASPR 1-903.1(41) (1975 ed.).

; 2. On-site survey ot_f'oteuter'n facilities was not required as
f part o preaward enrvey since snfficient informatlon was on
hand and on-aite survey not required. .

. IN—TROL Divilion of Aseeco Corpor;:iorn (IN-TROL), a small
business concer:, has protested the rejection of 1ts bid under
invitation for bids (IFB) No. NOOl40-76-B-6744, issuved by the
Naval Regional Procurement Office, Philadelphia, Newport Division,
Newport, Rhode Island (NRPOQ).

I

_ The subject IFB sought bids on two generator sets for NRPQ's
Hewpnrt Rhode Island labc ‘~tory. Following the opening of bids
on June 8, 1976 HRPO raquested the Lefense Contract Admiaistration
Services (DCASD). Los Angeles, to perforn a preaward survey of

IN-TROL. DCASL, on, June 29, 1976, recommended that "no award" be
made to IN~TROL orimarily on the basis that, the survey révealed
IN=-TROL was ununcisfaccory in its past performance and itz ability
to reet the delivery schedule of the contemplated contract. On
June 30, 1976, follawing & determination by the contracting officer
that the subject contract should be plasced without delay, award
wvas made to the second low bidder, Willism I. Horliek Co.

With respect to IN—TROL 8 'past performance record, the survey
| revealed that the proteaLer was perfo—ming on five contracts which
were in a delinquent status, ‘and that the amount of effort IN-TROL
would have to exnend to satisfy its outacanding contractual obliga-
tions would not allow gsufficient leadrime for timely completion of
the subjcct contract. Th2 survey asserted that in viaw of the pro-
tester's record of poor performance and ipability to perforrm satis-
factorily on current contracts with a much longer leadtime, award
could nnt be recommended from a production standpoint.
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The contracting officer's June 29th Datermination of
Nouresponsibility referenced the nsgative findings cf the y
preaward eurvey and IN-TROL's record of delirquency as ‘
evidenced by the latter's failure to mest revised delivnry
schedulas on five contracts. The following record of
delinquency was listad by the contracting of.iicar:

Contrast N00027-74-C- 0098 Delinquant 2 mor.ths
N00228~76-C~-4039 First Article ¢2linquent
30 days
N00123-75-C-1278 Delinquent 28 lays
N00140~76-C-6058 Delinquent 90 days

DACW17~75-C-00081 Delinquent 60 days

The cor‘racting officer also found that in view of the fact that

the proi.ster had been delinquent on contracts for similar items
with a ..onger leadtime, IN~TROL lacked the tenacity and persevalance
to perform the subject contraet prior tc the required delivery

date, October 15, 1976.

The.protestas conteads ‘that the contracting officer's finding
that IN-TROL lacked the nacenaary tenacity and porseverance tC
effect timely deliver: ,umder the subject contract wa’ \erroneous.
Firset, the protester ;ontenda that the partial preaward survay
consisted of an examination of incomplete records at DCL3D ard
that an on-site preaward 8urvey would have demonstrated IN-TROL's
ability to meet the requirements of the solicitation. In this
connection IN-TROL asserts that the awardee of ‘the _contract,
William I. Horlick Co., is in & dellnquent sta:us and- that a
‘properly conducted preavard survey of this contractor would
have 8o revealed that fact., Next, IN-TROL argues that each
prospective contract must be judged on its own wmerit; accordingly,
the contracting officer erred in assuming that IN-TROL would be
delinquent based upon past difficulties. Finally, IN-TROL has
yrovided a listing of its contracts comple<ed in the last 18
months to support its contention that it doe: nwot lack tenrcity
and perseveranca.

IN-TROL also references each, of the five contracts listed
in the contracting offfcer's Determination of Nonresponsibilify
Specifically, the protester indicates that First Article Teating
of motor generator sets under contrnct-4039 vas completed within
13 days of the required date, Lhr; 19 other production units ware
shipped prior to the original contract date, and that on May 7,
1976, IN-TROL was awarded a contract for 10 additional units.
With lespect to contract-0G7?8, which also concerned the production
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of generator sets, IN-TROL conteande that di*ficulties and
delays were cousistently and adequetely tenorted tc the
contracting officer. Additionally, the protester notes that
Contrac:-0031 was codified to permit delivary ou July 23, 1976,
snd that the required units were shipped July 15¢th. IN=TROL
ilso states that delays in meeting obligations under Contracts
12786 and -6058 were attributuble to material shortages aud
delays of control coeronents.

nefore avard of a contract, the Lontracting officer must
make an affirmative deteruinetion that the prospecive contractor
is responsible. ASPR § 1--904.1 (1975 ed.). IV the infurmation
available to the contracting officer "does not Indicate clearly
that the prospective c mtractor is responsible", a determination
of nonresponsibility is required ASPR § 1-902 (1975 ed.}.

ASPR § 1-~903. 1“(111) (1975 ed.) ltipu1ntea that a Lﬂntrector
must: have a satisfactory recocd of performnnce and that past
unsatisfactory perfo'nance, dve to failure to apply the necessary
tenacity and persuverance to do an acceptable job is nutf;cient
to justify a finding of nonresponaibility. However, the contr-act-
irg 'officer found IN-TROL to be noarasponsible pursuant to ASPR ,
§ 1-903.1 (1975 ed.) which, in addition to referencing nonrespousi-
bility due to lack of tenacity and perseverence, also provides in
pertinent part that a prospective co.stractor must:

"(11) be able to comply with the required sr
proposed delivary schedule, taking into
consiieration 111 exigting business com~
nitments, comercial as well as gov-rn-
mental., * = A"

jIF a bid of a swall business concern such is IN-TROL is
rojn.ted becausa of a finding of lack of teunacity or perseverance
a copy of the documentation supporting the detilrwination is
required to be sent to the Small Business Administration (SBA)
vhich may- appeal the determination te the head of the procuwring
actiwitx ASPR 1-705. ¢(c)(vi) (1975 ed.). The decis{on of the
head of the procuring activity is final. Further, 1f a bid
of a small buuineaa concern is rejected on the basis that it
lacks cayacity and credit, that is, fnctors going to whgther a
bidder cnn rather than will perform. then the matter must be
sent to SBA for its determination whether to issue a Cartificate
of Competency {COC). ASPR § 1-705.4(c) (1975 ed.). In either
situation, however, a referral of nonresponsibility need not
be made to SBA where the contracting officer certifies his
determination in writing, and his certification is approred by
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the ci.tef of the yurzchasing office, that awvard must be made
without delay. Sai: ASPR § 1-705.4(c) (1v) (1975 ed.). y

The contracting officer has indicated that IN-TRUL was
found to have an unsatisfactory performance rerord as well as
an inability to meet the required delivery schidule. The pre-
award survey report shows that the finding thet IN-TROL would
be unable to meat the specifies delivery date of October 15,

1976 was based in large part on the protester’'s commitment to

satisfy and complete its existing contractual obligations. 1In

our viev the finding falls within the stated dafinition of ‘tapacity.'
Bee Environaental Tecronice Corporaticn. B-183616, October 71,

1975, 75-2 CPD 266. In this regard ASPR § 1-705.4(a) (1975 ed.)
defines "capacity" as:

* # & the overall ability of a prospective omall
business contractor to meel cuality, quantity and
tima requirements of a proposed contract and
includes ability to »arform, organization, experi-
ence, technical knowledge, skills, 'know-tow'
technical equipment and facslities or the ability
to obtain them."

As we indicated in Leasco Infurmation Products, Inc., 53 Comp.
Gen. 932 (1974), 74-1 CPD 314, it is-/not the function of thia
Office to derermine whether a prospective contractor has demon-—
atrated a capability to perfora the contract, but rathsr our
fynction is to review the vecord tuv detarmine whether the con~

vracting officer's exercise of judgment and discretion in, find~

iny the prospective cohtractor noﬂresponsiblo was reasonable
under tiue circumsrancas. "1n "theas: matters, this Office will
not . subgtitute its judgment for that of the contracting ‘officer
unleas the contracting officer's detc tmination of nonrenponsi-
bility as without a reasonable basls. American Safety Flight

.Syatems, Inc., B-183679, August 5, 1975, 75-2 CPD 83, Raycomm

Indugtries, Tue., B-182170, February 3, 1975, 75~1 CPD 72; sae
Development Agssociates, Inc., 8-187826, January 27, 1975, 75-1
CPD 51. .

We think thnt the record in this case providea reasonable
bauls for the coptracting officer's neg:rive determinntion of
It TROL’s responsibility. In arriving ac. :hio eonclusinn. we
aore first rliat determinations Ly a conr-a-ting pfficer ‘that
a8 small Business concern is not reaponsibaa pursuart to'ASPR
§ 1-90%.1 (111)(1975 ed.) must be supported by sutstantiel
ev:dence. PFare ’'lm administrsative reprourt does not clearly
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{adicate thnt a lack of tenacity snd perseverance wvas tha cause
for IN-TROL's unsatisfactary rating. IN-TROL, as alresdy aoted,
has asgarted that in twn outstanding contracts delays vere due
to circumstances bayond ita control. However, the contracting
officer’s findling thar IN-TRO0L's outstanding co~tract commitments
would prevent it from ?anly coupletion of th.. Avliect contract
is est2blighed on the record and supports a determination of
nouresponsibility pursuant to ASPR § 1-903.1(i1) (1975 ed.). In
this connection we note that IN-7340L has admitted thalL at the
time of preaward survev it was delinquent on 5 contracts for
similar items with 2 longer lecitime. In these circumstances

we think a reasonable basis existed to find IN-TROL nonresponsi-
ble pursuant to ASFR § 1-903.1 (1975 ed.).

We note also that in the instarnt case a determination was
mads in accordance with ASPR § 1-705.4(c) (iv) (1975 ed.) that
averd of the asubject contract should be made to the next low
biddor Willifam T. Horliek Co., Inc., without delay. We have
ltated that our Office will not question the administrative
deternination of ufgency of a procurement h.cve a review of the
entire record affords mo basis for concJudiﬂg “that the contracting

officer's- decioion to maks award without referral - to SBA wao

unroaoonable or uojultificd. ; Cal~Chem C,eaning Corporation,
Incoggorated. B-179723, Maxch 12, 1974, 74-1 CPD 127. Here the
zacord indicates cthat the determinntion to make award w’thout
referral to SBA was not unreasonable, At the time the Certificate

of Urgency was aignad, NRPO indi:-ated that delay in furnisliing

tlie equipmant sought under the subject contract would detrimentally
affect tha Navy's TRIDENT Program.

Inroddition. DCKSD was not required to perform an on-site
preaward survey of IN-TROL's facilitias. ASPR § 1-905.4(2) (1975
ed,) provides in part as follows:

"(s) Cenéral. A pre-award survey is an evaluation
by a contract P‘ministration office of a prospe:tive
contractor's capabxlity to parform under the terms
of a proponed cortrézt. Such evaluétior shall be
used by the rontrstins officer, {n determining the
proopec;ive contractcr's reaponsibility. The
evaluation mey de accomplished by use uf (1) data
or hand, (1i) Jata from another Cuvernmént agency
or conmaroial source, (i1i1) an cn-site inspection
of plant and favilities to be used for performance
on the proposed cuatract or (iv) any combination of
the above * & & "
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Moreover, ASPi Apjendix K-302 (1975 ed.) irdicates tha® an on-site
survey shall (a performed when required h; ASPR § 1-905.4(a)
(1975 ed.) or when sufficlent informdtion ig not availabl~ or

has not been devaloped. In the inetant zase the record indicates
that sufficient fuformaiion was on hand for DCASD to conduct its
survey without an on-site visit to IN-TROL's facility.

vt

Finclly, IN-TROL has asserted that the contract awardee,
William I. Horlick Co., is in a delinquent atatus and that a
properly conducted preaward survey would have revealed that
posaibility. We note firet that IN-TROL has prrvided no'informa-
tion to show that NRPO acted imzroperly in evaluating Horlick's
capalbility to perform under the terma of the jnstant contract.

In any event since the awardee's parformance under the subject
contract concerns » matter of contract adminietration it ias not
appropriate for consideration in a bid protest.

IN-TROL's protest is therefore denied.

Deputy Comptroller %&fﬂ ',
of the United States
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