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FILE: '
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MATTER OF:
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DIGEST:
Menduent t6 Sood and beverage vowdiang eentrsst vested

title o) poadusts in Fedswal sgensy lamefiniely wpen
delivery and inercesed amwnt of agensy's cesmiseien
W 5 poneing, /imendrmt vas made 48 Mpeommodstion' to
:—- and auld net have basn mada but for mutuel

s of low-~that wew pwrvision would maks Rhode
Talamid State 5 pervcent sales Rax inappliceble, Txemp-
tion claim waa denied by Stats tax sudidor, Asendment
siould ke ressinded and restituticn mads to contrecter
of wdditions)l commissien paid to agency to rastore
parties to sama position a3 dafove nistaka induced
anendncait

This decisien veoponds te & latter (file references 133) 1. om the
Divestor of the Vetarans Canteen 3ervice (Vi45), Vetevans Adnin{stration,
wilch submits for eur consideration a ciaim-againat VOR Ly Coffectime,
Inc,y, Worwick, Nwde 1sland, Ths claim \s for raimbuximaent for sales
toxos assesasd agiinat Coffestinma W the State of Nhode Ialang on mere
chandise purdhased by the YC8 for vesals &t tha Veterana Administratien
Hospital, Providemce, Rheda lsland,

’ #

By sgremment dated April 1, 1971, Ceffietinic nontracted with VCS
teo previde food and bevernge vending asaxviie at the Veterrus Abuinie-
tration Hespital, Providence, Kheés Island, Lvom April 1971, %o
Decarhsr 1975, Coffestine's origine} ngpou\‘. wvas based ¢n & omvileo
sion typs vunding centract, under which YCS would yeceive 11,2 persant
of the gress sales a2 its commission, lowivar, prier to axecntion of
tha agreamuni, Coffeatine modifiod Lits original pwopssal so as to pro-
vide forx the seduckion of tha V(B cassatlzsion to 7,2 percent and fer
Coffeatina's sommption of 11abL14ty for the Rhwda Zsiand 5 percent
sales tax on mexnhandise seld threugh vending weihinws, The prepesal
aa madifiod wvas ingovpoveted into tha cenirast with VS covering the

Apzil 1, 1971, thxough Desacher 3, 1971, 1he contrsct alse eon~
tained the folleowing standaxd provision:

"Ihe opsrater [Coffeatime] asmmen Liability for
State, Coumty, and Mmieipal liconse feas and for any
ad all tamss (Pedemu]l, Stats, snd lssal) leviel upon
1ts business, saies, insecws, md pwoperty,"

On Augmst 1, 1971, the sentrect was mended by miiml agresnent to
pwovide that VC8 weuld take title o all feed and beveragesa vendad /. {rar
that dats immadiately aftex delivery of the merchandise and that = .
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VCS would retain 12,2 peﬂtént cf the gross siles as commission,
Coffeetime takes the posj.tion that it agreed to these amendments
because of the represent’itions of an officer of VCS that the pro-
visicn vesting title to al. food an, beverages vended in VCS immedi-
ately upon delivery would avoid liability for the State sales tax since
VCS, a Federal Government instrumentality, was constitutionally exempt.
Therefaoce, Coffeetime would suffer no loas as a resuit of the 5 per-
cert increase in its commission payments to VCS,

Upon execution of the contract amendments, Coffeetime ceased to remit
the tax to the State of Rhode Island, However, on Mareh .31, 177§, Coffee~
time informed VCS that the Tax Commission of the State of ‘Rhode laland
had made a preliminary audit of its contract, The results of this
audit shonwed that Coffeetime was liable for sales taxes on groas receipts
recelved under the contract subsequent to August 1, 1971, At Coffee-
time's request, a formal hearing 'on the subject of the audit was held

by the Tax Administrator iur the Gtate of Rhode Island on May 28, 1973,
but the Tax Administrator upheld the assessment of the tax, The con-
tractor's claim is for reimbursement of sales taxes found owing on sales
made under the contract during the period August 1, 197', through
March 31, 1975.

In this context, the Director of VCS requeata our lecision on the
following questions: :

"1, 1Is Coffeetime, Inc. liahle to the State of Rhode Island
for sales taxes on merchandise purchased by VCS for resale?

"2, If the answer to question 1 is affirmative, is the VCS
liable to reimburse Coffeetime, Inc. for sales taxes
assesse/ld on merchandise purchased by VCS under the contract?

"3, If transactions of this type of contract ure subject to
state or local taxes, would they not then be excluded from
the provisions of the Service Contrasct Act of 1965, as
amended?"

The general rule governing the tax atatus of tramnsactions involvi:~
the Federal Government iz that if the incidence of the tax, by State law,
is placed on the vendee (ultimate purchaser), and the United States ’s
the vendee, it is constitutionally immune from payment of tbe tax, On
the other hand, if the incidence of the tax 1is on the vendor, the United
States is not constitutionally immune from payment of thu amounts passed
down from the vendor, and it may be required to bear the economic burden
of the tax unless the State atatutorily exempis sales to the United '
States from the tax. See, e,g., B~184823, B~184318, August 17, 1976,

55 Comp. Gen, , and authoritics cited,
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With reference to the sales tax involved.here, section 44-18-13
of title 7, General Lews of Rhode Island (1970 reenactment), provides
in part: o

"The ,;etailer shall add the tax hereby imposed to
the sale price or charge, and when added such tax shail
constitute a part of such price or charge, shall be a
debt from the consumer or user to the retailer, and shall

be recovereble at law in the same manner as other debts
n ko R :

Section 44-18-31 of ‘the State statute provides:

V'There shall be exempted from the computation of the
amount of the sales tax the gross receipts from the aale
of any tangible perfronal properfy to the United States,
its agencies and instrumentalities," ,

It is clear that the incidence of the Rhode Island sales tax is on the
vandee, with the result that if the United States may be considered to
be a vendeé it would be constitutionally immune from payment, Compare
49 Comp. Gen, 204, 205 (1969), In any event, the State statutoerily
exempts gsales to the United States from the tax,

‘However, in reaching his determination that Coffecztime must remit
taxes for the sales here involved, the Rhode Island Tax Administrator
apparcntly did not consider the vesting of title to merchandise in VCS,
pursuant to the ameuded contract, sufficient to estublish the purported
"sale" to the United States for purposes of invoking the Pederal
exemption and disposing of the tax question, Rather, he seems to have .
viewed the taxable transaction as the sale of merchandise to vending
machine patrons, wherein the incidence of the tax is on the patrons
(rather than VCS) and Coffeetime (rather than VCS) is the retailer,

On the latter point, the Tax Administrator's decision noted that, under
the contract, Coffeetime collects all monies deposited in the vendig
machines and pays a percentage to VCS, thus bringing the facts within
the provision of the Regulatio.is, Rules and Bulletins Issued by the
Tax Administrator under the Sales and Use Tax Law which states in

pertinent part:

"Vending Machines. If the owner or lessee of the
premises where the vending machine 18 located has access
to the monies in the machine and remits whatever is owed
to the company owning the machine after deducting his .
profits or coumissions, he is considered to be the retaller,
1f, however, the owner has no access to the monies in the
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rachine and the monies are collected by the distributor
of the machine who then pays a8 percentage or commission
to the owner or legsee of the premises, then the dis-
tributor is the retailer," (Emphasis supplied,)

Thus under the Tax Administrator's theory, VCS was not directly involved
at either end of the taxable transactions, so that the tax exemption
accorded to the United States would not apply,

With reference to the first question as to.Coffeetime's tax
liability to the State, the Tax Administrator's decifion that Coffeetime
is liable for payment of taxes on the sales involved has apparently
been accepted by Coffeetime without further appeal, We have no
authority to challenge this determinstion of State law, which does not
purport to affect the Federal Government's tax jmmunity.

With. reference to the second question, VCS is not liable under
the contract as written to reimburse Coffeetime for sales tax payments,
As noted previously, the contract specifically provides that Coffeetime
assumes liahility for, inter alia, State sales taxes, Nevertheless,
several decisions of our Office have afforded equitable relief by,
in effect, reforming a Government contract where thu contract price
fails to reflect State tax costs tu the contractor due to a mutual
misteke of lawy namely, that the Government's tax exemption applies.
See B-180071, February 25, 1974; B-169959, August 3, 1970; B~159064,
May 11, 1966; B-153472, December 2, 1965. Thus we observed in
B-159064, supra:

"It has been held thrt where, in conuection with
a Governwent contract, the Government apparently
negligently misstated a material fact snd thereby
misled the plaintiff to its damage, and where the
plaintiff was negligent in not discovering the mis~
statement and ascertaining for itself what the facts
wera before submitting its bid, the position of the
parties is that of persons who have made a mutual
mistake as to a material fact relating to the contract
and the court should therefore, in effect, reform the
contract by putting them in the position they would have
occupied but for the mistake, Virginia Engineering Co.,
Inc., v, The United States, 101 Ct, Cl, 516, The general
rule is that a contract made through mutual wistake as
to materiul facts may either be rescinded or reformed,
See 12 Am, Jur, Contracts, Sec, 126 and 17 ¢.J.S8,, Con-

tracts, Sec, 144, Further, it 1s an additional rule that
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