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THE COMPTROLLER CINIHAL
OF THR UNITED STATRS

WABMINGTON, D.C. BOBAS

DRIISION

siLE: B3-186940 O/1E: Decest.z 9, 1976

MATTER GF: Nonaywll Information Sysrems, Iac.
DIGEST:

1. Statemeat in "fixed-price opticms™ cleusa of Federal Property
Mznagement Ragulations § 101-32.408-5 to effect that
"separata charges" (that ie, penalty to be assessed aganionst
Government for non-ixercise of nptiom rights) may be quoted in
certain data processing procurcaents is fnsppropriate and
misleading to potential offerors in contiacts funded with
fiscal ysar appropriationa.

2. ulad on raticuale employed in conpm:lon decision involving
similar saparate charges scheme, it :lp concluded that prr-
testing ‘offerc:'s primosed separate charges sre violative
of stnturory tutrictiou on appropriations.

3. RFP'e "fixod-price optionl clause failed tol- mfom\offe:o ‘s
:hat certain chargu nzy violate statutory restrictions; state
how separate chatges were to be specifically evaluated in
detersining vwhethir: charges mede offer "umbalsnced;" and warn
as to how ch’-xis might impropirly affect Government's flexibility
in tubltitutin; 2qt Lpment. Discuuions vith offeror did not
cure teilures:aor give any indication that charges would be
evaluutad as ultirately done.

4. "Se;'.aran chnrweu" cannot 1ogica11y be’ added to base and
option pttru to determine successful offeror or to determine
bid "ut balan-m;" since both price: and separat: charges will
not ba’ paid-mthly are alternative in na-ure.

5. Because of analylis of deficiencies, recommendation is made that

all offecors be afforded oppoitunity for another round of
nagotiations.

Bonaywell'l’nfor‘-nltién Systems, inc. Cﬂuneﬁell). l.aas rrotested
the n\mrd of a iixed-priced contract to any other offeror under solic-
itation No. CDPA-75-13 issuad by the General Services Admiaistration

=1-

e Z

-




" 3=186940

{GSA) n»n June 25, 1973, for "seven firm and one opttonal automatic
dats processing systems" to function as data processing service
centers for tha Department of the Navy. Thase eight centars will
replace thirty-five existing, obsolete systems located throughout
the Un‘ted States. The contract, which will be funded with fiscal
year appropriations, would ulrimately br. for a psriod of 96 monthe
(i1f all GSA's option rights under the proposed contract are
exercised). S8ince avard under the RFP ha3 not yet been made,

our discussion of the facts involved must necessarily bs restricted.

The protest arises out of GSA's avaluation of csrtain "separate
charges"” contained in Honeywell's bast and finsl propcsal submitted
under the RFP, Yor the reasons discussed “wlow, we arc recommanding
that all offerors be afforded an opportunity to submit revised
oricing propoula. ’ .

The KFP contained the "fixed-price optioms" clause raquired to
be inserted in certain RFPs for data processsng equipment and
related procurements by Federal Property Fanugement Regulation (FPMR)
§ 101-32.403-5, ll CFR § 101-32.406~5 (1076). uhich provides:

“lmen the covarnnnl: has firm requtru-nts for
I.DPE. sofcnre, or maintenance sarvices vwhich exceed
the' 'basic contract period {and quantity) to be awarded,
but due to the unavailability of funds che option(-
cannot be exerciged at-the tima of avaxrd of, .the: basic
contract (although there is a reasonable cartainty
that funds will be avsilable thereafter to phrnic
sxercise of the optiors); :eaultic competition’ for
the option. periods (snd quantity) is impracticable
once the igitial contract is swarded; and it is In
the bast interest of the Govermment to evaluate options
in order to eliminate the possibility of a "buy-in,"
the * *# % [fiyxed-price options] clause ghall be inse: ted
in solicitaticn documents.”

" The clause, assentizlly, informed offarora that:

(1) Fixed prices were to be prcposed for the base period
raquirement plus all option requirements.

(2) Option prices would be evaluated in determining the

successful offeror for the expeacted contract life—96 months
if all optionsn are exercised.
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Tha clause weat on to say:

"offers will ba svaluated for purposes of award by adding

the total p:icn of all optional periods and, if applicabtle,
all statel optional quanticies to the total price Zor the
faitial contract pariod ‘¢covering the initial systemss or items,

Jepgrati charges, if any, which 'will 1ncur to ‘the
Govirnment should the latter fail to cxargige t_g

opcions, will pot be comsidered in the evaluationm,
excapt as stated in II.2.3. below.” (Emphasis supplied.)

"11.2.3. nbalanced Prices

"An offer which is urbalsaced as to prices for the basic
and cptional quantities wmay be rejected as nonresponsive.
This will iunclide an evalustion of the separate charges,
1f any, wiich will incur to the Governmen: should the
‘Covernsent fail to exercise the option. An unbalanced
offer 1s one vwhich is based on priee- lignlficantly less
*han* ‘cost foo some systems snd/or items sid prices which
‘are. .‘;niricnntly overstated for the other systems and/or
1tde. .

Both !one&uull and GSA agree that certain discuseions took
place concerning the meaning of the “uepnrate,chnrges" provisioa of
this clnune prior to the subnislion ‘of nonnyuall'n ‘best and final
offer uhichlq?ntained the lnparate chstgeo provision giving riue to
the- pranentﬁcontroverly. GSA insists that "while thesa didcusaions
were. pr:cncdiug, Honeywell vas fully informed that any neprrate
chnrgca propoided must be reasonable, ‘that Ehey Mmust not opérate to
take rdvay’ the Goverrment': option not to renev and that they o
represented contin;ent 1isbilities which posed certain associated
funding prnblens with the Navy."” Honeywell adaits that the skeletal
outline ("pcvcen: of charge not indicated") of:its "best and f£inal,"
separate chaxlc- provision was "discussed at length” and that the
"lawyer repracenting GSA [at the dircussions] indicatad that the
clause wouid ba a Go/No Go clause bllld on the reasonablenass of the
amounts in question."

. After these diaculliono, Enuayuu)l submitted its best and
final proposal. “The company's "best and final" prices vere expressly
based on the assumption that the entite contract period would be
96 monthe. The best and fiial proposal also contained an "Early
Lease Discontinuance Charge"” ("separate charge'") which, in theory,
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would be payubla (vith certain mimor. uctptlm) to the contractor
should G3A neither purchase aor retain on rental (for a specified
minimum psriod of months--varying vith tha class of equijiwnt
involved) eo.ipment which would be "ordered and installed.” The
separate cnarge was stated to be a pcrccntau of the remainivs
monthly rental charges which would have otharwise accrued

to Honeywell had the items reasined on rintal for the number of I:onthl

specified.

l!onoyim].l‘l final "separate c.lui.u" were evaluated on a
"worat-case basis" under the following conditions:

"These charges shall be additive to the systems 1ifae cost.

"They ’the charges] shall be assessed effective omne ysar
from the date of installaticn of both initial and augmwented
equipment for each system ® * ¢ " .

As a result of thin direeéive, GSA and the Nuvy determined that
Honeyvwell's separate charges "ctuted on unbalanced offer™ for the

following reasons:

"If the Government failed to exercise the option
to renev the contract for tha initial .qu:l.punt ordered,
the Government, for [some] * * * equipment, would pay
duconl:inumca charges equal to * & * the equivalont of
two years' reat. '!'hua. the Gouru:ent: in effect, would
be paying three yaars' rent for one yepr of service.
These charges weve considered to be significantly overstated
for the initial items. * # &

"Honeywell's separate charges were structured on
discontinuances of individual units of squipment at
any time during the syateas life. Thus, they were
continual throughout the l1fe of the system and at
vasying prices for identical equipment, d4scoiitinued
wvithin the same fiscal year. The separata charges
were designed to ba assessed dependent on the date
of inatallation and the date of discontinusnca.

""As an example, equipment instslled in year two
aod discontinued at tha end of year three would result
in a larger discontinuance charge than identical equipment
installed in year oue and discontinued at the end cf year
three, even though doth units were discontinued in the same
year and at tye same time,
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“No dischatinuance charges would be sssessed for
any squipasnt installed within fiva years prior to tha
axpirasion of 120 months from tha award date and returned
r.0o Boneywall after 120 months, while at tha same time, for
identical aquipmeant installed prior to that five yeaars and
discontinued within the last five yeara, discontinuance
charges would ba assessed."

GSA also decided that Ecneywnll'l proposad lcpnrlte chlt;as

"took away all of the Government's flexibility [as to increaring

or dacreasing a 'configuration' and to substitute equipmant]" and
learned that the Navy did not have sufficient funds available for
obligation to covar the eutimated "5.4 million dollars in separ:.e
charges"” which aight be incurred in fiucal year 1977 under the
Eoneywe.! scheme., Conssquently, GSA is of the position that Honeywsll's
offer 1- not properly for lcceptlnce.

Once Boneyvnll became awlte of GEA's evalaatioa and position,
thc co.pany submitted- ite protelt. The compsny ~ontends that GSA
1lprop¢r1y evaluated the’ acplrnt. charges contaived in its best
and final propo1nl. Alternativcly. Honeywell argues that the
RYFP prov1l1onl conuorning separets charges Go not contain any
indication as co how these charges are to be evaluated, and that,
in sany evant, GSA failed, during negotiations with the company,
to convey appropriate 1nfornntion about the proposed evaluation of
the separate chargea scheme.

ANALYSIS “

By co-panion decision of today in° Burr ghn COrpo;agion.
3-186313, we hlve concluded that the statement in the FPMR

"gixed-price options" clause to the effect that separate charges may be
quoted is 1nappropniate and misleading tospotential offerors on contracts
funded, as here, with fiscal year appropriationa. We have so
concluded because, among other deficiencies, the :lause does
not aven suggest that certain separate charges cannot ba fuuded

- ynder statutes (31 U.S8.C. » 665(a); 31 U.S.C. § 712(a) and 41

U.S.C. § 11 (1970 23.)) imposing restrictions on the use of fiscal year
appropriations.

- These ltltutel'riq&fﬁp that contracts executed under authority
of fiscal year appropristions can be made only within the period
of their obligation availability and must concern a bona fide need
arising within fiscal availability, Leiter v. United States,
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271 U.8. 204 (1926;
276 1.8, 287 (1928); 48 Comp. Sw. : oughs Corpnoration,
s « In order to comply with the cited precedeant and similar decisions
see, fur example, 36 Comp. Cem. 63 (1037); 37 14. 155 (1957)),

the charge, including "separate chixges,”" for any good or service

must reasonably relate to the wslue of the current fiscal year
requirements which have actually hien performed,

In construing a similar separnice charges scheme proposed by
Honeywell in its contract involved Zn the nurroughl decision we
concluded: i

"t % & It geems apparent thmt Che separate charges present
‘in the Honeywell ‘contract acfuslly reprasent & pait
of the price of the ADP réquiresents for future yeirs
rather than merely current mesds under the contract,
Hor éywell's "separate chafpes" papalty is clesrly intended
to recapitalize the contractor for ite inveltlem:f sed
upon a full 60 -on:h systoas l4fe 1f the' Goveroment £ails
to continue to’use the equipmnt. For exsmple, if MESA
were to terminste the conframct in December 1976, Honeyvell, |
vnder its separate chargef schens, would be entitled, ;
in theory, to payment of & pennlty equal to 30X of |
Honeywell's 'monthly’list price’' £or the discontinued
systea. cquip-em: multiplied by 55 sontha=-the then !
remcizing intended contract life,~An m NOre |
|

egregious exalple could have been dmnltuted had .

MESA' terminated the contrscc ard paid, the aeparate
chav'gu in the first few wetks or months of the contract.
1f tha Government were 1isble for the [separate charges]
:luvolved it 16 apparent that the Covermment's option ,
'rights' under the Honeywell contract are essentially |

11lluygory * % w "

Under the same rationale expresied An the Burroughs dectsicm,
we conclude that the present Houeyvesll separatea charges scheme is
violative of statutory restrictions on appropriations.

—
ik
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On the other hand, 1in our Jurroughs decision we upheld the
Propriety of cartain ssparate charges sc long as paymant of
tb.e charges (iucluding any paymsnts alresady made for the service)
"tepresenits tha raasonabla valus ( e.g., ADP schedule price) of the
actually pexforwsd vork requiremsuts at terx‘natiom."

. Mevertihealess, because of our conclusion that the FPMR “fixed-
prica options" clause, incorporated in the RFP, does not even suggest
that certiin separate charges may run afoul of rtatutory restrictiors
on appropriations, it is our view that the clause in the subject
ArP i@ daficiant. The clause is deficiant, moreover, because it does
not stat® how the separate charges. are to be evaluated. As wa stated
in ur lut:ggg s decision:

i S 'l'ha chula states that separate chnrgu
£or !lﬂi.nl to exercise an option are only to be
considered in detenin:ln; whisther’ an offer is "unbalanced'
" ss to price. But, although unbalancing with' . Yegard to
basic prices is defined in the clause, ;it:ha spec:lfic
-us!uailn for dcttnuning vhether: ugaute}chlrges rake
mn offer '"unbalauced' is nowhere indicated by .the clause.
Nor are there any objective or common guid~lines and
ataxdards in the clause by which an offeror cduld
reasmatly determine whether its separate charges
made ite offer uueceptable. Faced with the existing
clause, offator- are clearly vnable to propose separate
clut;o- with any “sspurance that tMeir.offers would not
ba reject.od because of 'unbalancing.' Cf. Mobilease
Corpioration, 54 Comp. Gen. 242, 246 (1874), 74-2 CPD 185;
Standaxd Services Incorporated, B-182294, Ap:il 8, 1975,
FS-1CPD 212 ~ * &, "

Moreover, contrary “to GSA's views, we do not agree that the.
luformation given to ,Boneywell during discussions that the separate
clages must be "reuonable,"‘-or the other advice ‘given, cured
the deficienclies inherent in the "fixed-price options’ clause.

" This advder did not give Honeywall any concrete information as to

objective guidelines to be used in determining whether proposed
separate charges would be reascnable. Nor did the advice convey
ay indication thst separau charges ‘would be evaluated as ultimately
difected by GSA (1amely, by adding "worst-case" geparate charges
tstimAtes to systens life cost), oxr that separate charges might

-7 -
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improperly affect the Govtrmt's nuibil.lty in substituting
equipment-~yet another criticism of Honsyweil's final separate
charges proposal. Further, it 1s our view that separate charges cannot
logically ba addad to base and option prices to determine tha

" successful offeror or to determine "unbalancing,” since both these

prices and the separate charges will not be puid--they are slternative
in pature.

'I"

Bacause of this analysis, we are recossending that GSA afford
all offerors another round of negotiations. Should CSA still desire
to allow any offaror the opportunity of quoting:separate charges,
the RFP's "fixed-price options" clause should bs appropriately
modified to specifically inform offerors that separate charges which
exceed an appropriate ceilinz--e g. schedule prices, catalog prices

. at contract execution, ‘or cost data-~will be cauue; for the

rejection of an offer (thereby eliriinating GSA's gclt need

for a worst-case' sunalyais approsch). Also, lpekif;c guidance should "
be given as to how an offeror's separate charges might improperly
affect the Government's flexibility to substituts equipment.

. As this decision contains a recommendation for corrective action
to be taken, it is being transmitted by letters of today tuv the
congresgional committees named in jection 236 of the Legislative
Reorganization Act of 1970, 31 U.S.C. § 1176 (1970), which recquires
the submission of written statements DLy the agency to the House gud
Senate Committees on Goverrment Operations and Appropriations con-
cerning the action taken with respect td our recommendation.

tkrf'1
Deputy  Comptroller General:
of the United States






