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Decizion re: NcKenna Surgical Supply, Xsmc.; by Bobert P, Keller,
Acting Comptrcller General,

Issue Area: TFederal Exocurement of Goods and Services (1900).

Contact; Office of the General Coutsel: Procurssent law I,

Budgetorunctionz General Govcrnlont: Other 6.10:.1 Govréulont
(806 /

Organizalicn Concerned: American Redical Inlt:ulont COLP.;
Agency for Interpational Develcpaent; Genexal Services
Adsinistracion,

Authority: Poreign Assistapce Act of 1961, ac anended, smsec, 60M
(22 0,5.C. 2354). Buy American Act (41 U.5.C. 10(a) (e)). AID
Regulation 1, subpart E, sec. 201,11, !*186376 (1976) .
B-194850 (1972) . B-174184 (1972). E-174281 (1971). B~181852
(1974) . S0 Comp. Gen. 193. SO .Comp. Gen. 201. 54 Comp. Gen.
593. 50 Coup. Gen. 697, .

A protest tc a contiact award for sedical and lptgical
supplies was based on allegations that solicitation requirenents

‘vere not met and that some items were irom a fcreiga source.

Because of improper acceptance of items by the conttacting
cfficer and disregard of solicitation rcgquircsents, it vas

recommended that the contract bs tersinated. Allegations of

failure to meet source requirenents were incorrect, and
restitution vas accepted for itess from the toroiqn source.
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VTHE COMPTRZLLEN SENNERAL

OF YHE UNITED STATES
WASBHINGTON, ©.C, B80BaW

. mLE: B-186898 - DATE:  aApril 15, 1977

MATTER OF: McKenna Bﬁrglcal Supply, Inc.

DIGEST:

1. Allegition that low offeror did not conform to purchue
description’ used i.n solicitation by offering dilpou.ble
rubber gloves is/correct, Cantracting officer acted
'{improperly by accepting blankei -assurance thiit low
offeror's equal items were, in fact, equal to brunds
specified since such an offer to conform does not
satisfy descriptive literature requirement of brand
name or equt.l chuu.

' Notwithohndtng fact thnt lov! qﬂeror took no excepuon-

to: lpociﬁeati.cu. contractl.ng dﬂcef improperly allowed
lupplter,‘,of lurglcul ‘blad¢ l'trom Medical

'Sterne Productl to Bard«Parker -1nce nhe was on notice
of pontble problem: with'ihh item since low. offercr
raised question during negctiatmns. ) Contracting officer
disregarded descripﬂve literature requirement and
should hwe knowii Medical Sterile Products:does not
manufacture carbon steel blades, ‘Such eubetitut!.on
is beyond ,,contemplation'ot solicitation requirements -
and is’ contrary.to negotiated procurement procedures,
Therefore,- recommendation is made that contract be
teiminated for the convenience of the Government and that
'outsttmding medical kits either undelivered or unordered
be resolicited.

3. Alleg'ation that low offeror did not meet souree origl.n
requirements of ‘Agency for International Development
Reguhtien ‘No. 1, ‘8u Rart B, :gsection 201, 11 ‘which is
virtually 1dentical to . Buy American Act," 41U, 8. C
§ 10(a)=(e), is incorrect. While true that AMICO substi-
tuted domeégtiée suppller for one aubmitted in offer. “coat
of components ;did ‘not' exceed 50 percent of cost’ of com-
ponents of designated source country, Where offeror
excludes no end prodicts from Buy American certificate
and does not indicate it is offering anything other than
domestic end products, acceptance of offer will result
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in obligation on part of offeror to furnish domestic end .
products, and compliance’ with obligation ia matter of
contract administration which has no effect on validity
of contract award,

4. A'legation that items Nos, 53 and 853 wcro forolgn source
iterns rathcr than domestic as offered proved correct but
GSA has accepted AMICO's explanation that items wers

- commingled with those of anothor contract and has receive:!
ruti.tutlon for difference bhetween rorolgn items and thooo
offered in solicitation.

McKenna Surg‘lcal Supply, Inc, (MoKm). protoltl aguinst the
award of a contract to American Medical Inst-ument Corporation
(AMICO) under solicitation no, FPZ~Z~-TC-184-N~6-14-76, issued Ly
the Federal Supply Service, General Services Administration (GSA),
on behalf of the Agency for International Devolopmcnt (AID),

The lou;‘*ﬁlom iamed on May 20, . 1&76. wu ror medical k.lto
and surgical instriments necessary for AlID's voluntary oontuccption
program. The solicitation provided a ''brand name or eqial' purchase
description for 56 separate items to be combined into six different medi-
cal kits designed for the AID program, The date for receipt of initial
proposals was June 14, 1878,

As an. AID-ﬁnanced tranuction. ttliTi“}pizo'ouw.vxnerrt wu lubject

to the source origin requirements in:AID: Re tion No, 1,” subpart.B,
section 20111, which’ implements section 604 ofthe Foreign*Auiotanoe
Act of 1961. ,as amonned. 22 U, 8. . C.;,,S 2354 0.970). This AID regulation
was incorporated'into the solicitation by l.rticlo 14 of GSA, ltandard 2
form-1248,. That portion of the regulation pertinent to the procurement
specifies that the soirce of any commodity. supplied under the cdfitract

. must be a'country authorized in the solicitation. In regard to° com-

modities comprised of components, the regulation provides that the
cost of components originating in' a ‘countryother than ‘the designated

~ source country must not. exceedaso percent of the cos! of all com-~

ponents, The soirce. ori.gin requirements. inoluding th='component:
provision are virtually xdentical to the requirements of the '""Buy American

Act,' 41U, S. C. § 10(a)(e) (1970)‘. and therefore will be applled here
as though the "Buy American Act' does apply. _

On June 25 1976 the contraot was awarded to AMJCO. the low-
est acceptable: offeror. McKenna was advised of the award on June 28.
1976, and on July 7, 1976, filed its protest in our Office. McKenna
contends that AMICO's offer materially differed with the solicitation's
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S I SO
rqulmcnt apoomun W amu thnt MI!OO'. ofm 'de-
viated from the -ouclutlcn'l requiréments wi}h respect {0 item No, 32
(rmblé m ?qu) by offering to du le surge on'

rbon steel surgical b rln'

otnhuou mol m gical blades, and items No-. 37.
needles) by incorr listing these as domestic lource items lnd.
therefore, AMICO's offer did not comply with the 50 percent source
origin rqulnmont. On put 13 of tho lollcltltlon. it was stated that;

J‘\ .

W
"anm orrznma OTHER THAN BRAND NAME
ITENS IDERTIFTED REREIN SHOULD YURNISH

The items being quutlonod by McKenna were all offered as equal items;
however, no descriplive literature was submitted to assure that these
ftenia were, in fact, equal,

tem No, 22 of the solicitation red‘tiired a unit price for:

"33 Gloves, sur Jeon'i reusable latex, Bard-Parker
Catalog No, 2041, 2043, or equal, (Pairs of oneé dozen), "

McKenna maintains that AMICO's offer mate rinlly deviated from
the above purchase description based on a letter from AMICO's supplier
stating that it planned to furnish AMICO a disposable rather than a
reusable glove.

.. Prior. fo the clos.lng ‘date, AMICO 1ndicated to the’ contracting
officer that the'glove supplied by Bard-Parker, was no longer available
and requested the name of msubatitute suppner. The contracting officer
informed AMICO that gloves manufactured by. the Perry Rubber Company

" (Perry). were being supplied under a then, exlating contract pursguant to an

identical’ purchase description. In addition. ‘the contracting officer fur-

- nished AMICQ the catalogue number (1040) of the Perry glove which the

prior cédtractor,” McKenna, had used to identify the glove. AMICO sub-
sequently offered the Perry glove for itemm No. 22 designated by
catalogue No. 1040,

Prior to the award of the contract, the contracti.ng officer sought
a formal agsurance from AMICO that any item offered as a substitute
for a brand rame item would be an equal item. By mailgram dated
June 24, 1875, AMICO stated:
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"We aertify that the cost of foreign items quoted;
does not excecd 50 perccnt of the cost of the total
items per kit, We further certify that those items
offered other than the brand I'ncl.ﬂod are in fact
equal to the brands specified, "

Based upon thTm certmcatton and the information mmtnhed regarding
item No. 23, which corresponded to that furnished in the prior contract,
the contracttng ofticer determined that AMICO's offer for item No, 22
complied with the purchna description in the loucltetion.

After the contx*act wal nwnrded. it was ducrwered that the number
"1040" does not indicate whether a glove is disposable or-reusable but
refers to the t of pe\cluging It was'also discovered that due to a.
misundorstanding between AMICO and Perry, Perry intended to aupply
disposable gloves, When AMICO requested a price from Perry, it cited
the surgical procedures for which the glovo would bé‘used, Perry mis-
takenly assumed these procedures required a disposable glove., Perry
does manufacture'a reuaable glove but refused to'sell;these gloves direct-
ly to AMICO, By mailgram dated June 30, 1876, AMICO changed its
supplier ot reusable glovel to the Pioneer Rubber Compmy.

It is our view. that the contracti.ng omcer,tacted impropcrly by
accepting item No. 22 in lghe’ of AMICO's certification of June 24
that the item was equal té'the brand naime’'specified in the solicitation,
We do not believe that a mere periee to conform, . such as. AMICO'
certiﬂcation, satisfies the descriptive literatire reéquirément of the i
brand name 'Or equal clause,  See:50 Comp.{Gen, 183, 201°(1870). :
is well settled that an offer of blanket compliance with the salient " ' |
characteristics listed in a solicitation is not an acceptable aubetttute
for required descriptive data on'an equal product. See Ocean A?%Hed
Research Corporation, B-188478, Nwember 9, 1876, .

McKenuna contends that AMICO's offer deviated from the speci-
fications for item No. 48, which stated:

1148, Blades. surglcal, carbon steel, size #15.
sterile regular. pack (6 blades to a packa e),
V. Mueller Catalog No, SU-1415CS, or equal,'’

In this connection, McKenna asserts that AMICO actually offered stain- 1
less steel blades rather than blades made of carbon steel, [

Priorto submitting its offer, AMICO inquired 'wﬁethez‘ stainless
steel blades could be furnished in lieu of carbon steel blades., It was
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edvlnd thet A!D hod ruoribed a cerboo mel bhde for the mod!eel
kits,. The' ooutuotlu officer advised AMICO that if a blade of other"

. than carboii gteel was to be offered, the offer must clearly state 80 in
a labeled exception; otherwise, the offer would be considered as un
offer to y the designated type of blade,. AMICO submitted un offer
which ¢ ed no exoeptloo or condition to the carbon steel blade

roqul.re'men't.

- AMICO listed in its oﬁer the firm of Med lcal Sterlle Productl to
supply a carbon steel blade for item.No, 48, We have been informed that
most of the medical {nstrument industry presently supplies a stainless
steel surgical blade rather than a carbon stécl blade and Medical Sterile

- Products, . although at one tirne a supplier of carbon steel blades, ap-
parently u able to deliver only a stainless steel blade, GSA argues that
in the absence of a labeled exception AMICO is bouind to deliver carbon

steel blades., In a letter dated August 4, 1076, AMICO recognized this
and indicated it would oupply a Berd-Perker ourbon steel blade,
N lﬁji . ' Y

. o Noto i ﬁ"theflctthltAMICOtooknoexo tonk anid is
bound to’ deilver carbon steel bladés). the contracting officer. imprgperly

allowed ZMICO to change its:supplier after award; The cootracﬁn |

officer disregarded the, underscored language on pagé 127 Clearly,:she
was on notice about & poeelble rpblem with this item’ since AMICO had

L . raited a question abwt it during negotiations, . Had the’ descriptive 1it-
eratiire been supplied as require d'by. the solicitation the eontracti.ng
i officer woild haye known that Medical Stérile Products does not manu-

factire carhon steel blades.and could have requestod AMICO fo submit

nnother eupplier before an av(erd \WAS, made.\ While Bard-Parker o8-

tenslblytwould have been: aocepd:able had ‘it been offered before:award, it

is nevertheless a dwerent offer than the one submitted by AMICO at the

time of award,: It .is Gir view that such'a substitution is beyond the con-

templation of the solicitation requiremeénts and is contrary to the pro- '
~ cedures of negotiated proouremente. Cf. 54.Comp. Gen. 593 (1873).

Finefily. MoKenna alleges that AMICO did not meet the domestic
- ori.gi.n requirements. of AID Regulation No, 1, subpart B, . section 20].1], .
for items Nos. 27, 28 and 47, heee items were described as follows:

"37. Noedle. Keith abdominal tri.a.ng'ular podnt,
md‘ht. -112" v. Mueller Catalog NO. SN-30
or equal, (6 needles toa paokage. 12 needlee =

1 dozen).

"28. Needles, Mayo 1/2 'ciro'le. taper point, regular
eye, Size 6, Miltex Catalog No, MS-112, or equal,
(6 per package), , '
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47, Regular curgecn'l needles, Cuttiu e m
¢ircle, Size 2, stainless steel, (6 nndlu

13 needlu = 1 dozen, V. Mueller Catalog o. N-18,
or equal, "

AMICO's offer for these needle ty;:u‘ listed Berbecker as the
supplier, AMICO indicated that Berbecker was a domestic manu-
facturer: ‘however, the Berbecker plant was located in Enghnd.

Although Berbecker was miltakenl listed as a dcmutic source,
GSA s of the view that AMICO fully/intended to furnish a domestic
source medical kit, - -During neg osiaticnc. the contracting officer con-
tacted AMICO to advise that the cOlt of foreign components listed in
its.offer appeared to exceed the maximum Permitted by the AID regu-
lation, AMICO responded by offering to substitute domestic coinponents
to bring its'offer in conforthance with the source origin requirements,
These revieione were confirmed by AMICO in a letter dated ‘June 17.
18786, andithey pertained to items Noe. 14,523, 28,.35,.40 and 485;:::
Furtherxﬁo’i'e. ‘AMICO stated on June 24," 1976, that the cost of foreitn
items does not excéeed 50 percent of the: cost of the total items per kit
and therefore was in conformance with the ‘source origin requiroments
of the applicable AID regulations. By letter dated July 2, 1976, AMICO
changed suppliers of the needles to Hoapital Marketing Serviceo. a do-
mesgtic supplier,

. FEven if AMICO had not been permitted to substitute a ‘domestic
supplier for Berbecker, the cost of the components . of the kits using

items Nos, 27, 28 and 47 still did not exceed 50 percent of the cost of

the coxnponente of the deeignated source country.

i . Our Office haa conaiatently held that where a bidder or offeror
excludes, no end. products’tfom the Buy-Américanicertificate in ita bid
or offer and does hot -indicate’ that ] it ie offering anything other,

: domestic end products, the acceptance of .the’ ‘offer, : if*otherwiee accept-

able, .will result in-an obligation oh the. 'p‘“”rt"of the bidder or offeror to
furnigh’ domeetic ‘end roducte. and ccmpliance with that obligation.is'a _

 matter of contract administration ‘which hae,no affection the .validity of

the contract award. ..50 Comip, Gen,~6897 (19'{1) B-l7428l‘ December 17,
1971; ‘B-174184,- ‘May; 24, 1972;; B-174850 April‘8,.1972; rUnicare Vehicle -
Wash* :Iné;, B:181852, Deceriber 3, 1974, 74~2 CPD 30 . - Accor Y,
it I8 our view that the contention raieed by McKenna conccrning AMICO's
compliance with the source origin requirements does not affcct the
validity of the award to AMICO, : .

On February 24, 1977, we were advised by McKenna that it was

its belief that items Nos., 52 and 53 supplied by AMICO were foreign
items rather than domestic as offered. We informed GSA of this advice
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 aiid both/GRA and our Officé made an onaite investigation, On the basis
r: :l'l: bt:{r:‘matlen obtained, we have concluded that MciKenna was correct

X C!A requeeted en e:phneuen u to thue tteme did.not
meet ‘the source origin as indicated by AMIC in it offer;  In a letter
dated March 8,:1077, AMICO takes the position that it inadvertently
commingled foreign source companents from medical kits under a
similar concurrent contract with the World Health Organization with
the domestic components from the GSA contract, AMICO states that
to the best of its knewledge only 260 of these items have been affected
and it is willing to’'make reetitutlen to GSA in the amount of $], 424, 52,
rrhich represents the difference betweeon the foreign component

which was supplied and the domestic itern in AMICO's offer, GSA

has accepted AMICO's offer of relﬂwtlon.

In view of the noted deficiencies' and irreguleritiee the’ prateet is
sustained and we are recomntendin that the contract wr'th AMICO be
terminated for the convenience 'of the Government and 'that any out-
standing kite. either undeuvered or unordered, be reeoucited.

.lif
As thie decfe‘i‘o’ﬁw i 'y recommendation for correctlve action
’iaken. it'is bel.ng trmemi&c by letter of today to thé congressional
ttee named in section 236, ot the Legielative Reorganization Act
of 1070, 31.U, S, C, $1176 (1870), "which requires th¢)sulbmisaion of
writien statements by the agency to the House Commiittee on Govern-
ment Operations, Senate Committee on Governmental Affairs and
Committees on Appropriations concerning the action taken with respect
t0 our recommendation.

s R
f !l

Acting Comptroller G2heral
of the UnitedStates






