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Richard Kleman
Proc. II

THE COMPTROLLER OENERAL
OF THE UNITED STATES

WAFSRHMINOGOTON, O.,.C. ROBDaD

. .'-
EILE:  B~186602 DATE: December 9, 1976

MATTER OF: Mationwide Building Naintenance, Inc.

DIGEST:

1. Proteaster does not sustain burden of affirmatively proving its
- case where only evidence in record as to whether pro.eater was
informed it was engsged in competitive procursment and whether
best und final offers were rejuested is conflicting statements

of prot:ster and contracting agency.

2. Ko abuse of discretion found in conducting an oral solicitation
ot in limiting competition to two offerors in view of relatively
short pertod of time available for consummating contract and
where two offerors solicited were intimately famil.ar with contractual

requiresents.

3. Contracting officer's :iiidre to co&iita :eque;t for bust
en’ final offers in writiag as requirad by regulation does
not provide baries for overturning award.

Oa August 6, 1975, the Air Porce issued solicitution F08651-
76-B-0010 for hospital: janitorial services at Eglin Regiomal Hospitul.
,z;ltn Alr Forcy. Base (AFB), for the period Octcber 1, 1975, lhrough
'June 30, 1976." A coantract for the services was awarded to Nationwide
luildin; Hitntcnnnce, Inc. (Nationwide), on November 10, 1975.

The constact conteined an option to adr ‘work to the con\ract 'to
caver a new addition to the hospital. The option had to be exercised
wichin 90 days after award of the contract. Becausec of conatruction
delays, the Government did not exercise the option.

However, on Februnry 20, 1976, Air Force representatives met with the
president of Rationwidq.the janitorial contractor, to diascuss an’
extension of the: *90-day option perilod which hadi been requested
by the Air ?orce in a letter of January 26, 1976.- At the maeting,
Nationwide maintzined that it would not extend the option period
at 0o cost;  howev’ i, Nationwide agreed to submit a proposal to
provide janitoria. services.
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The proposal subsequently submitted by Nationwide amougted *o
a monthly charge of $15,498.84. The original bid price for the option
period was $5,790. The contracting o’ icer considered the proposed
price to be unreasonable. Consequantly, action to provide nr increased
Janitorial sarvices vas suspended until a firm decision was rsached
concerning the date of beneficial occupancy of the new sdditlom to
the hospital. ‘

On April 8, 1976, the hospital plﬂnt manager set a target date
of May 15, 1976, for occupancy and requested janitorial services for
the new addition for the period beginning May 17, 1976, through
Septeaber 30, 1976.

Influenced by the sharp increase in Mationwide's Proposed,
costs and the short period of time in which to consummate a coritract
for janitorial services, the Air Force decided to corduct competitive
negotiations with two sources, namaly Nationwida, thc incumbént
contractor, and Industrial Maircenance Services, Inc, (Induatrial
Maintenance). Industrial Maintenance was the hospital jenitorial
contractor during fiscal year 1975 and was at the tise of the solic-
1tation performing“janitorial services at Bglim AFB. The latter
was considered significant since Industria) Maintenance could easily
end quickly undertake the new contract.

. e
Both Nationwide and Industrial H;intcnqnce, then, were

iniimately familiar with Eglin AFP jaritorial contracts, and in

view of the relativelv mhort time available until janitorial services

vere required, he Al Force not only decided to negotiste a ney

contract purauant to 10 U.S.C. § 23064\a)/2) (1970) (i.e., public exigency

will not permis the delay incident to advertising) but ronduct an oral

solicitation as authorized by Armed Services Procuremant Regulation

(ASPR) § 3-501(d) (11) (1975 ed.). :

On A=ril 12, 1976, both Nationwide and Industrial Maintenance
wers asked to submit proposals and were repcrtedly told that competitive
offern were being sought. The details of thoir proposals follow:

Tndustrial Government
Nstionwide Maintenance Estimite f
Total Monthiy - :
Price 941,808, 44 $9,430.30 $8,8.5.00
Discount Terms Net '0.5% 20 days Net
Price/SF $.16 $.1271 (Wet) $.12
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According to the Air Force, because of tha oral solicitatioms,
the simplicity of proposals, and tha preas of time, it was decided
to orally request bast and final offers. Moreover, tla Afx Force
contends that both offerors confirmsed that their proposed prices con-
stituted their best and final offers.

Rationwide protested the award of the janitorial contract to
Industrial Mainteaance on the foll:«ing grounds:

1. HNatiouwide was never informed that it wans engaged
in a compatitive procurement (counsel). for Hetionwide
alleged that ‘this is "[t]he most significent fact in
this protest & & &),

2. The Alx Force fatl.d to raquest best and final:
offers.

3. The eontihct vas suarded without adequate
-ompetition.

4. Nationowide was vaaware of the standards by which its
price quotations were being considered.

5. The circumstances did not justify oral solicitations.
6. The Air Force failed to conduct meaningful negotiations.

7. The Alr Force failed co treat ail offerors objectively
and impartiglly.

The corresponding rebuttals ;uhnitted by the Ai) Force aru as
follows: ’

1) Tha decisiun tc compete the('dditional janitorial
requireuents was orally conveycd to both offe:oru on
April 12, 1976, and, . as noted shkave, both offerors
were exprc:cly told that competitive offers wers being
- sought. April 27, 1976, was estaiiished as the date
for receipt of proposals.
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2) Both offeroras vnrcfbinlly requested to verify that thair
offers wvere their bess: snd final offers. Om both April 29
and 30, 1976, Natiouwide was asked and confirmed by tel~-
phone that its p:opovad price was its best and Tinal
offer.

3) The contracting ofFicexr's decision to limit cowpetition
to two offerors was reatonable urder the circuwstan: ._3.

4) The standar's under which Nationwide's price quotations
were to be evalunted ({.e., specifications and the task
and frequency charts) were contained in Nationwide's
eo - tract.

5) Oral solicitation was justified hy the relatively short
time in vhich to negotiate and cons:mmate a contract
for critical janitor.ial services.

6) The xecord shows that meaningful n:gotiaéiona were
conducted with both offernrs.

7)  All offerors were treated objectively and impartially.
EQISION

The record: prclantl couflicting statrsments of fact as to
whe:he:lNhtionwide vas informed that it was' en;ﬂ‘ed in s competitive
prﬂcur!nent and whether the Air Force sprecifically roqu-ated best
and; final offers. The protester has the burden of nffirnatively
proving its case. We do not believe that burdén has been wet whare
conflicting statements of the parties constitute the only eviderice.

Eeliable Maintenance* Service, Iune., -——request for reconsideration,

B-185103, May 24, 1976, 7¢~1 CPD 337. In this circumstance, we are
unable to agree with the protesater.

The protester recognizes that ASPR 3 3-501(d)(11) (1975 ed.)
authorizes oral solicitations "where the’procassing of a writtea
solicitation would delay the furnishing of suptlies or 3s.i'fies to
the detriment of the Government." However, the protestar contends
that oral solicitations were not justified hexe.
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The Air Yorce, on thu oth.r hand, hss stated jun2t janitorial
services for tha Eglin Hospital were critien; eod Important, and
becuuse of the need for a clean hospital enviromment, no lapse in
janitorial servicas could be tole:ated, Tha decision to provide
4anitorial services for the new hospital eddition was mada on April 8,
1976. 8ervices ware to begin on May 17, 1976. A contractor would

"require 10 days to mobilize a work force prior to commencir g work.

Since this left only 29 days in which to solicit and awatrd a contract,
it was delermined that it would be virtually impossible to award
a contract vithin the 29-day period if written solicitations had been

‘used. Based on the above, we cannot find that the Air Force's decision

to orslly aolicit bids was aibitrary or capricious.

Also, wve find no abuse of dilcrction by the contrncting officer
in limiting compatition to two offaror-, given: the relatively short
period:of ;rime in which to conlullnte a contract: for criticnl janitorial

services and’ the fact that both offerors wers intimately familiar with

the contrlctull requiremaents and were able to begin performance upon
rnln:tvnly short notics. In the absence of a ahuuing that .the
coutracting officer abused his discretion by limiting competition, we
will raise no objection. Sce Non-Linear Systems, Inc., Data Precisinn
Corporation, B--183683, October 9, 1975, 75-2 CPD 219.

We also find nothiﬁg in the record to substantiate the allegatious
that the Air Force failed to conduct: neaningful segotiations with both
offerors or ‘hat the: Alr Force failed to treat both offerors cbjectively

and ilplttilsly.

Finnlly, ‘the Air Force correctly maintains that the failure to

confirm in writing a request for best and final offers as required

by ASPR § 3-805.3(d, (1975 zd.) does .ot provide a banis for overturning
an award, AIl Systams, B-181729, Feiruwry 27, 1975, 75~1 CFD 117.

For the reasoms stated above, the prxotast is daeniaed.

Irputy (kic::;égfgﬁéencfb&“

of the United States





