THE COMPTROLLER OENTMAL
OF THE UNITED STATE®

WABHINGTON, DO.C. ROB48

FILE: B-186343 DATE: Octcher 8, 1976
MATTER OF: Dominion Engineering Works, Ltd., et al.
DIGESBT:

1. Award should not be made under a golicitation where the bids
received do not offer a product which satisfies the agency's
actual design requiremernt, even thaugh bids may have been
responsive. Rather resoiicitation is justified,

2. Although agency should have revised its specification on
regolicitation to identify its design requirement, award may
be made to low bidder if design is responsive to specification
and satisfies agency's needs, since no other bidder is
prejudiced,

The- AJlis-Cha:Lmers Corporatic'n (}illis Chalmers) and the
General Electric Company .on behal{ of its affiliate. Dominion
Engineering Works, Ltd, (Dominion Enyi.neering), protest action
taken by the Corps of Engineers (Corps) in rejecting all bida
and cancelling solicilation DACW57-78-B~0090, an advertised
procurement for kight Kaplan type hydroelectric turbines, The
Corps has resolicitec the requirement under IFB DACW57-76-B-~0213.

- This mntter is allso the subject of a guit filed by Domimon
Engineermg in the United States District Court for the District of
Ore on, in which Dominion Engineering sought to prevent the opening

bids on the resolicitation, ‘and peeks to enjoin'the Corps from
awarding any contract except to Dominion Engineering. The case
ig for consideration wider § 20,10 of our Bid Protest Procedures,
upon the Court's requzst for our 'decision. 4 C,F.R. § 20,10 (18786).

The initial solicitation was issued-March 5, 1976, and resulted

in three bids, as follows:

-
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(1) Dominion Engineering Works, Ltd. $33,144, 240

(2) Nissho-Iwal American Corporation
and Fugi Electric (a joint venture) £33, 408, 000

(3) Allis~Chalmers Corpora.tion $30, 752,285
By letter to the Corps'! Portland Dmtrlct Office dated May 11, 1976,
the Niassho-Iwal and Fugi Electric joint venture protested an award
to Dominfon Engineering. A similar protest was lodged in
Office by Allis~Chalmers on May 18, 1878,

The pendency of these protests resulted in review of the pro-

- curement by the Corps' Office of Chief Counsel, Also, at its

request, the contracting officer's findings were reviewed by the
Engineering Division of the Office of the Chief of Engineers.

Although both’the contracting ofﬂcer and the Corps' Neith Pacific
Dwision had found ‘he Dominion Engincering and Allig~Chalmers
bids to be responsive (the joint venture bid was ‘viewed as non-
responsive), the Engineering Division found all bids to be
nonraspongive, This Office was so advised by a report dated
July 27, 1976. Protests against this'action were filed in this
Office on August Cth, and 6th, by Dominion Engineering and Allis-
Chalmers, respectively. By letters dated August 10, 1876, the
bidders were formally advised of the rejection of their bids,
and of the Corps' decision to resolicit this procurement.

The resolxcitatxon was :lssued over the objectiona of both
Dominjon Engineering and Allis~Chalmers, with bid opening scheduled
for September 1, 1976. The initial order of bidding was reversed,
and the bids appear as follows:

(1) Allie-Chalmers Corporation $28, 900, 000
(2) Nissho-Iwai Fugi Flectric $30, 980, 000
(3) Dominion Engineering $32,447,240

Moreover, we are informally advised by the Corps that the Allis-
Chalmers bid on resolicitation is not subject to the objection which

.the Corps took to its bid on the original solicitation, and is accept-

able,

The Corps does not maintain that the differences in original
and resolicitation bid prices reflect price unreasonableness.
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Further, although t;i:e resolicitetion included several changes in
the specifications, they are not viewed by the Corpa as 1ustitying
resolicitation; nor do they have any bearing on our cousideraticn
of this case,

1. Background

The general configuration of a Kaplan type hyd%e‘ =ctric

turbine is {llustrated in figure 1. Basically, a Kaplfim .zrbine
is & machine of coneiderable size, verti y mdunted on concrete
foundations which in turn'form a channel or pagsage through which
water passes. The' intake portion of the channel is of a apiral
design, Water is directed towax-d the center of the turbine and
down paot a set of ' propellers, i, e. runners, after which the

water 18 discharped through an ontlet channel. Except for eize,
ruggedness, and control features, the turbine is not unlike &
propeller horizonta.uj suspended in a drain,

The turbine assombly includes the structure from which the
runnern and ‘conical hub are suupended The structure is divided
into tliree ‘parts; (1) a ‘stay ring: embedded in'the. {ipper boundary
of the intake. L.ha.nnel' (2) an annular oliter head ‘cover; and (3) an
inner head cover. In’ addition, the turbine inclides a circular
array of vanes known as "wicket gates.' The wicket gates'inay be
opened and closed tu control the:flow of water into the turbines,
The gates pivot on shafts or ''stems'' extending through the outer
head cover (above) and into the bottom ring (below). Also, the
pitch ot the runners is conirollable through the use of a hlade
g:er;romotor. loceted in the runner hub in the Dominion Engineering
UL3sign,

Both the Allis-Chnlmers and Dominion Engineering initial
bids were rejected because the Corps found that théir respective
bid drawinge failed to allow for inclusion of radial bolts and filler
plates at the joint connecting the turbine's outer head cover and
stay, ring The Dominion‘Engineering bid was' found to be oon-
resporisive, further, beciuse (1) its bid'drawing .dppeared/to
require partial disassemktly of the turbine's. wicket gate stems
in adjusting wicket gate height, and (2) 1ita design failed to
show three required oil geal rings, an omission which the Corps
believred might require extension of the runner hub. The proteasters
dispute these findings. (The location of thege points of dispute

_are indicated in the illustration.)

The Allis~Chalmers protest against award to Dominion
Engineering focuses on one additional igsue; whether the Dominion
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Engineering bid was nonresponsive for failure to include a lmt of
foreign components (and countries of origin) to be h.corporated
in its proposed domestic end product,

II. The Rauilal Bolt and Fillexr Plate Iss'le

Regarding the Corpa' determination that the original Allig=-
Chalmerr, and Dominion Engineering bids required rejection because

Alizir bid drawings failed to allow for inclusion of radial bolts and

1iller plates at the outer head cover/stay ring joint, paragraph
2-13.1 of the aspecifications provided:

4 . i
""The head cover in conjuction with the siay ring
shall be designed to formr:a rigid assembly.
Filler plates shall be provided for insertion in
the annular clearances between the astay ring
and the outer unit and hetween the outer unit
and the inner unit, which are to be fitted and -
welded in place during field assembly. A
radial bolt shall be provided above each filler
plate to insure rigid assembly of the three
parts, "

According to the explanation given. hy the Corps' technical personnel
at a protest conference held in nur Office on September 8, 18786,

the Corps had oxperlenced considerable difficulty in prior installa-
tiods;- where a simple' lp-lype joint was used. Such a joint
(dépicted in figure 2(B)) allows more than an acceptable amount

of flexing at the joint, This deforination interferes with the proper
functioning of the wicket gates, because it results in distortion of
the outer head cover, housing the wicket gate stems.

In the Corpa' rejection letters dated August 1o, 1976 Dominion
Engi.neertng anc Allis-Chalmers were advised reapectwely that
their bid drawlngs indica.ted the use of a design which placed a
circumfercntial bolting; ring at'the botton of the outer head 'cover,
eli~ainating 'the box aecﬁon _construétion," A box or, box-like
aection construction is mustrated in figure 2(A), based on the
Corps' explanation at the protest conference. The relevant portions
of the Dominion Engineering and Allis- “halmers bid drawings are
shown in figures 3(A) and 3?

It dppears that the Corps anticipated recelving bide incorporating
a bolted box-like joint. The August 10th letters further stated that
the requirements of the specifications could only be met if the
bolting flange or lip shown were located at least midway between
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tha top and bottom of the outer head ccver, to allow space below

to install the required radial bolts and plates.l Baged upon the

Corps' assumption that a particular geometrical relationship

was required between thege parts, the Corps found the Allis-Chalmers
and Dominicn Engineering bids nonregponsive, because it concluded
that their proposed designz left the 3uter head cover/stay ring

joint free to flex about a simple 1ip.

While we are satisfiec! that both Allis~-Chalmers and Dominion
Engineering intended to filly comply with thiir view of the
specifications' requirements, the details of their intended coanec-
tion of the outer head cover and stay ring were omitted from their
bid drawings. Both have since submitted drawings showing
additior:al detail, (See figures 3(C) and ? (D).) The additional
drawings indicate the use of radial b.its and filler plates.

T
It would appear that the failure of the'drawings to, nLow the
required bolts and plates was not dispositive, of itself The
specifications required that bolts and filler plates ‘also be
utilized in the joint betweer the iraer;and oufer head covers,

As indicated in figure 3(A), the Dominion Engineering bid
drawing showed what might have iieuvn intended to be a horizontal
bolt line between the inner and cuter head covers. The Allis-
Chalmers bid drawing (figure 3(B)) shows no bolt center lines,
Both bidders' drawings show the Lox~like design at tirlg point,
and the responsiveness of their designs as 1o that aspect was not
questioned.

There appears to have been confusion even wittiin the Corps con-
: cerning the meaning of paragraph 2-13,1 of the specifications.
The paragraph refers.to ridigity, but not to a b5x-~like design.
Following receipt of the August 10th leter,* exp’lalning the reasons
for rejection, Dominion Engineering wrote the Corps' Portland
District Office, indicating that'the letter stated a-design require-
ment which was not indicated by the technical specifications. By
letter'dated August 27, 1976, the contracting officer wrote both
protesters-

"It has been determined that the réquirements

of 2-13 do not spécifically dictate the arrangement

described in our 10 August letter, Alternate designs

are acceptable [for piir;oses of resolicitation]

provided that the requirements for rigidity ar: met

using the gpecified radial bolts and filler plates.

e ————
-
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Commenting on the design details supplied in the additiocnal
drawing submitted by Domin’on Engineering, the Corps states
that:

\ N .
"4 % & this drawing still doea not comply with
the specifications since the flanges uron which
the radial bolts pre attached and the bolts
themselves would still flex under the strenuous
-vertical forcea involved, allowing the entire
connection to.flex, and thus still not prov!ding
a rigid assembly as requii'ed by the specifica-
tions. The design proposed by Dominion
would have cost considerably less than the
design required by the specifications and was
accordingly congidered a major deficiency, * * ¥

A simil>r objection 1s raised against the design shown in the Allig-
Chalmers supplemental drawing.

Although the. Corpa contends that parngraph 2-13.1 of the
specifications (quoted earlier) requires a rigid’connection,
rigidity is a relative term. No design is absolutely rigid, No
one ‘contends that the protesters’ ‘lntended designs are not con-
siderably moreigid than the simple lip configuration which the
Corps initially thought was being proposed. The protesiers assert
that their intended designs are rigid. Personnel from the Corps'
Engineering Division expressed the view at the protest conference
that the required degree of rigidity can only be obtained through
use of some kind of box-like design.

"uI Rejection of Bids as Nonresponsive

Whil» responsiveness: .must be determined on the face of the
bid at opening, the proteaters contend that the details. shown
in their supplemental dre. rings were not required to be shown on
their respective bid’ drawings, They offer the additional drawings
to éxplain théeir pHeition that: (1).details were not required to be
included in their bids; (2) their offered products fully comply with
the IFB requirements; (38) the drawings submitted with their bids
do not show “honresponsiveness; and (4) consistent with the II'B,
the additionai details can and would be supplied in coniract

drawings.
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In this regard, Dominion Engineering maintains that:

"# » » the proposed contract requires that 'the
contractor shell,.,.perform, in strict accord-
ance with the detailed requirements of these
specifications, all the work necessary to design,
[and] to prepare outline and detailed drawings
sees! ¥ ¥ % That work {8 a contract requirement,
not a bidding requirement, which the successful
contractor is to perform following the award of
the contract, in accordaace w pecial Condition

5C-3.

"It is Dominion's position that its bid drawings

were prepared in accordance with the customs and
practices of the hydraulic turbine industry and

show all the detail required by the solicitation¥ * #, "

Further, Allis-Chalmers maintains that:
1

purp

"# # * While the intent of Paragraph 2-13,1
[requiring use of radial bolts and filler platas)
is clear as to the requirements for head cover
construction, * * * bidders were not required
by virtue of that gsection of Paragraph 4 * * %
to disclose in detail in their Bid Drawings how
they intended to meet those requirements.

""This is =ntirel-.consistent with éur
experience in cornection with other bids

to the Corps of Engineers for which no such
detail was required at the time of bidding ror
did absence thereof prevent;an award to
Allig-Chalmers-for such projects. The
features called for are standard requirements
of Corps of Engineers Kaplan turbine specifi-
cations and are in no way unique to the
Bonneville turbine solicitation. "

In procuring technically sophisticrted equipment for specialized
ogses, an administrative agency miy require bidders tc supply

. identified descriptive data regarding specific components of items

being precured. Cummings Diesel Engines, Inc., 55 Comp. Gen, 999
(1976), 75-1 CPD 748; 1B éomp. Gen. 559. %BU (1969), and cases cited
therein,

- 10 -
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The Armed Services Procursment Regulation (ASPR) § 2-202, 5(d)
(1 0975 ed. ) provides that: .

""When descriptive literature iu required, the
invitation for bids shall clearlv state what
descriptive literature Is requirer, the extent
to which it will be considered in the evzlnation
of bids, and the rules which will apply if a
bidder fails to furnish it before bid opening

or {f the literature furnished does not comply
with the requirementa of {re invitation * * ¥,
(Emphaais added. )

See algso, 48 Comp, Gen, 658, 680, supra.

Following the general fcrm preacribed by ASPR § 7-2003. 31(a),
paragraph 4,1, of part C, of the IFB siated that:

"# % * The descriptive literature is required to
establish, for the purposes of bid evaluation and
award, details of the products the bidder proposes
to furuiah ag specified in 4. 3 below* * ¥,

Paragraph 4.8 did not further explain the purpos» or extent to which
the data would be censidered. However, it required that listed
information end other acscriptive data be furnished. Included among
theae numerous required items, Bubparagraph (2)(a) required the
submission of:

"Drawings,.inluding an axial cross- -sectional
drawing and photographs or cuts, showing the
eneral construction and overdll dimensions
of the turbine proposed, The drawings shall
show the detaﬂs of .construction of the blade
servomcior and blade operating mechanism.

the governing dimensiohs, including the
elevation of the® centert lire of the stay.ring,
the elevauon ‘of the center line .of the runner,
the elevution of the shaft coupling, principal
dimengions of the spiral case outlinc, the
diameter of the stay ring, the height of the
stay ring, the diameter of the‘runn=r, the
diameter and zlevation of ihe draft tube
throat, and the principal dimengions of the
draft throat, The drawings shall also show
the clearances necessary for assembly and

—11-
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dismantlmg the turbine, including assembly of
the runner and shaft with the inner head cover and
shall also contain a deétail showing the method of
adjusting and maintaining the adjustment of each
wicket gate in the mid-Position between the head
cover and bottom ring.” (Emphasis added.)

We agree that the foregoing must be’ read in conjunctlon with
those otht-r provisions of the 1FB which indicated that design
refinement was, to be a matter for contract’ performa.nce, i.e.
that detailed’ desxdn drawings‘ and model testing were to be performed
after contract i‘ormation. as part of contract performance. Model
testmg was prescribed under Part IV of the specifications ("Model
Test"), requiring the construction and extensive testing of s scale
model, subject.to review, withess and approval by Corps personnel.
Indeed, the demonstration of the capabilities of the intended design
through model testing is but vne stage in the anticipated design of
a prototype turbine.

Paragraph SC-3.1 requlred submission of drawings bearing
on foundation and powerhouse construction within 80 days of
award, subject to changes which might be required following
performance of model tests. Further, paragraph SC~-3,2 provided,

in material part:

"The contractor shall subsequeutly submit for
approval sectional drawings of the compléte
turbine, including a vertical section through
the unit, a horizontal plan section at the top
of the spiral case and servomotors, and such
additional assembly and sub-assembly draw-
ings and data as are specifically requested to

demonstrate fully that a1l parts of the equip-
ment to be fumisrﬁea will conform with Eka

rovisions and intent ol the specilications, * * %
!'Empﬁasxs added, )

Thus the contract drawings were to demonstrate compliance with
the specifications. Accordingly, it appears that only general pre-
liminary drawings had to be submitted with a bid to assure the
Corps that it was founded on a generally correct understanding of

- the Government's requirements.

¥From the foregoing, we conclude that a bidder's failure to
submit drawings showing the use of radial bolts and filler plates
in the joint between the stay ring und outer head cover did not

=12 -
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render its bld nonresponsive to the specification since paragraph
4.3(2)(a) did not require in either apscific or general terms that
the bid drawings demonstrate the details of the method of attach-
ment proposed. Nor do we believe it can be asserted that

either bidder intended to qualify its bid by falling to include
details 1ot called for.

., . We are aware that the Corps did nct consider the designu
lnltially intended to be ‘offexed to be adequate to 1nsure sufficient
rigidity. It may not consider all of the designs offered under
theﬁreeolieitation to be adequate. .As indicated, rigidity is.
relative. Both bidders maintain thet their respective dedigns are
adequiate to insure’ trouble-!ree operatmn over the life of the
turbine, In our view, the meanmg which*must be' given to the
term "'rigid" is specified by paragraph 2-13.1 of the ‘specification,
quoted earlier. Thdt specification a.nttcipated an assembldge of
the stay ring and innexr head cover, in which rigidity is insured
by the use’of radial bolts’ and filler plates, If the Corps felt
that the bending characteristics of the joint should have been
further restricted, or that only particular geometries would be
adequate, such requirements could have been easily included
in the apecifications.

IV, Conclusion

We conelude that Dominion Engineering and Allis-Chalmers
responded reasonably to the gpecified requirement for a rigid outer
head cover/stay ring joint. In reviewing the bids, the Corps
concluded that the performance proposed--and even ag more fully
expléined by the protesters after bid opening--would not satisfy
its actual needs. No Government agency should be required to
expend public funds in the procurement of something which it has
determined reasonably and in good faith does not satisfy its
requiremerts.

Ideally, the IFB should have correctly described the Govern-
ment's requirements in the first instance. Unfortunately, the
ideal 1s achieved less often than it is sought. In the circumstances,
the original solicitation should have been cancelled, and resolicited
under revised specifications, once it was realized that the original
specifications had not resilted in bids meeting the Government's
- minimum needs., Such revised specifications should have been
written to assure that a satisfactory design was proposed on
resolicitatibn, While all bids may be rejected after bid opening
and the procurement may be resolicited only for cogent and compelling
reasons, we think the present situation met that standard. Cf.,
Allied Contractors, Inc., B-186114, Iuly 10, 1976, 76-2 CPIT'SS.

«l3 -
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However, the procurement has been resolicited without
the necessary revisions having been made., Bids were opened.
While generally the use of inadequate specifications would require
a third round of solicitations, because bidders may have been
misled to their competitive detriment, we do not believe that a
third round of solicitations is required in the circumstances of
this case,

. Asp indicated, thc Corps regards the low bid submitted by
Allis~-Chalmers on resolicitation ineoroorahng the box section
design desired by the Corps as offering a joint having sufficient
rigidity. In its report of September 16, 1976, the Corps
indicates this design is considerably more expensive than the
designs offered, In any case, it is cleer that if the low bid
under the second solicitation is responsive to the Corps'
intention, it is also responsive to the written specifications.
Therefore, if otherwise proper, we see no prejudice if award
is made to the low bidder, .

;. 1n the absence of pre;udice, there is no cogent or compelling
reason 'for cancellation of the resolicitation. provided that the
design offered by the low ‘bidder meets the Corps 'actual technical
requirement- and is otherwise acceptable. Cf, GAF Corporation,
53 Comp. Gen. 586, 592-593 (1874), 74-1 CPD G'B',c_ont'rTagf.'_
The Intermountain Company, B-1832784, July 8, 1875, 75-2 CPD 19,

In view of the foregoing disposition, we do not find it neceasary

to consider the other issues raised in the course of the protest.
By separate letter, we are advising the Secretary of the Army that
the specifications should be revised as indicated if they are to be
used in any future solicitations.

5241

. . .,‘-
Deputy Comptroller General
of the United States
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