
(,--< UNITED STATES GENERAL ACCOUNTING OFFICEA
XA./ WAS H!INGTON, D.C. 20548

IN REP Y (M RAT)

OFFICE OF GENEFRAL COUNSEL

MAY 2 9 1979

Mr. Alvin S. Levy ^ t
4th YicQ-Eresidt
AFGE, Local 1923, A FL -CIO C a l e t
Social Security Administration 0'; 42_' PI,2
Room 1-J-21 Operations
6401 Security Boulevard
Baltimore, MAlaryland 21235

Dear Mr. Levy:

Further reference is made to your letter dated February 12, (o°,)
1979, concerning the'ntitlemnent efc-M'I-rs.- rimG- L,-i-a lm--ms'ena-
Soc-ial S_-r--v-A-d m-in I Ia-t-p-npl-op-ee-, to salar-y retention

e -(9 $ incident to , change to X lower grade position

On the basis of the in-formation provided by you,, we offer the
following comments on the question presented in your letter. If,
after s udying this infor-mation, -i\Mrs. Emerson believes she is
entit d to salary retention, she may submit a clain through her
ag fcy to our Claims Division in accordance with the pr ov isions

31 U.S.C. § 71 and F.I P. Part 31.

Your letter states that -Mrs. Emerson accepted a change to
lower grade from the position of Claims Clerk, grade GS-5, step 1,
to Claims Examiner, grade GS-4, step 3, effective December 3,
1978. Your letter states further that the union raised the question
of her entitlement to saLry retention based upon our decision in
Faye Abu-Ghazaleh, Comi. Gen. 1990186008, December 22,

A, but !hatfte agency has refused to grant Mrs. Emerson 
s~Ia y retention in connection with her accepting a low -er-graded,
career-ladder position.

Under the provisions S. C 5337 (1976), an employee
who was reduced in grade could, under :ain conditions, retain
his or her prev7ious rate of pay for up to 2 years, if T he redu tion
in grade -was not at the employee's ow%,'n request. See also<C Thl
Part 531, subpart L (1978). Howvever, one of the requirements
for eligibility for salary retention under section 533? was that
the employee have serv.ed in a higher graded position 2 ol more
years immediately before the reduction in grade. Sec 5 U. S. C.
§ 5337(a)(4). \Ve note that MIrs. Emnerson wvas pro-noed to her
grade GS-5 position effectivze July 2, 1978, and that he change to
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lower grade was effective December 3, 1973. Therefore, it appears
that Mrs. Emerson was not eligible for consideration under the pro-
visions of section 5337. See Ingrid A, McNair, ig-189706, May 10,
1978 (copy enclosed). -_ _

Your letter also questions whether the employing agency and
the Civil Service Commission (CSC) (now Office of Perso=Tel

9 aP- Management (OPAM)) have correctly interpreted our decision in
Faye Abu-Ghazaleh, supra, by conclucling that these career-ladder
po9tions WVere not part oT'an employee development program. We
have reviewed the documents enclosed in your letter, including an
opinion from the CSC and El COpy ofederal Personnel _\hanual
Letter 531-49 October 13, 1976., Weare unable to agree with your
contention that the employing agency and the CSC have incorrectly
interpreted our decision. The opinion from the CSC states that
Icareer-ladder" vacancies do not necessarily constitute an employee
development program, and this appears consistent wvith a prior CSC
opinion which formed the basis for our decision in Fa-ye Abu-Ghazaleh,
supra. Therefore, we believe that Mrs. EmersonrsitT6o vouII
E 6onsidered to be at her request and thus not within the scope of
the salary retention.

Finally, we point out that section 5337 of Hfe 5, United States
Code, was rep aled with the passage of the vil
Act of 1978, Hub. L. 95-454, October 13, 1978, /92 Stat. 1221. The
repeal took effect the first applicable pay period after J anuary _1,
197e, and would not affect Mrs. Emerson's entitlement. Under the
p ovisions of section 801(a)(1) of the Reform Act (to be codified in

U .S.C. §j 5361-5366), the Office of Personnel Management may
-prescribe circumstances under v.h .h pay retention would be
warranted. See 5 U. S. C. § 5363(/)(3). The interim regulations
issued by OPM and contained in Tederal Personnel MX.Ianual Bullin
No. 536-1, March 30, 1979, pivide for pay retention for an em-
proyee whose pay would otherwise be reduced:

"As a result of the placement of the employee in a
formal employment developmnent program generally
utilized Government-wid e: Upward Mobility,
Apprenticeship, and Career Intern Progra-ms; or
as the result of placemlent in a position which the
agency has determined is hard to fill - .

(§ 536. 212(a)(3))
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The conditions under which pay retention will be allow ed

appear to remain the same under the new law except for the 2-year

time-in-grade requirement which does not appear in OPM's interim.

regulations.

We trust that the above information is of assistance to you.

Sincerely yours,

Michael R. Volpe
Attorney-Adviser

Enclosure
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