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DIGEST 

THE COMPTROLLER GIENERAL 

DECISION · • OF THE UNITED STATES 

WASHINGTON, a.c. l20Ei48 

FILE: B-185887 DATE: oct i 51S7~ 
MATTER OF: AlO• USAl 

DIGEST: Air rore• Mllber i• not entitl•d to 
reillbur•~t for •xpeQe• ot elective 
1urgery he had in civilian hospital 
with.out Air Poree approval, vhen ada­
quah ailitary medical ••rvic6 waa 
avaj;bble, uotwithatanding fact: he may 
hue ban. erron.oudy informed that he 
ao~ld have aurgery at civilian facility 
&ad be reiirlburaed by the Air rorce. 
Al•o, 1uch claill doe• not contain 1uch 
e.lea4tnt1 of legal liability or equity 
u vould wurant aubmusion to Congreu 
Ulldu the Meritorioue Cla:iu Act of 
1928. 31 u.s.c. 236. 

Thie actioQ ia 1n re1non1e to the claim of ·AlC 
I . UW t ; for reimburaement of aXp•iUIO ha 

it&curr.ed for an op•rat:lon parforiaMld upon him by a civilian doctor 
in a civilian hoepital in Altus, Oklahou, durlng July 13-1.5, 
197.5. · Tb• cl.airl. vu fo~arded to this Of fie~ by lettu dated 
roruaey 3, 1976, fros L1•utenant Colonel Wayn• E. ltobin.1on, USAV, 
Staff Judge Advoc•ta1 Headqllarter• United States Air rorce, for 
con•id•r.tion under th,r.Pt'Ovidons of the Meritorious Claimi Act 
of 1928• 31 u.s.c. 236'1(1970). 

the tublDiedon indicates that Airman in JUl1e 1975 
att .. pt•d to make arrangement• for an operation at th• Air rorce 
Ho•pital in Altue, Oklaholaa• but the doctor Wise norm.ally par­
fontad tht oparadou in question wu away until Auguat. The 
1uraery involv~ waa elective and not related to the aetibtr'a 
i.lllaadiata health. Re indi~ates that since he did not wiah to wait 
until Augu.t for the operation, be'~alled the registrar's office 
at th• bate ho•pital to see if he ~ould have the surgery parf ormed 
off ba1• under the Ci~ili~ lliu&lth and Medical Program of the Uni­
forud Servic:u (CHAMPUS). He indicates that he waa infomaed that 
h• aould ha\'e th• operation perfomed under· .that progr.a. ne also 
iwliutu that h• ullad back (presumably a f ~ days later) to 
iuquire about obtaining necessary fol'lllt and w•s advised tnat 
1lilttary 11.-1>ers an not. eligibl• to.vt•caive CHAMPUS, but that 
tb•. b••• boepital buaine.a office might be able to help hi~. 
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'l1le ..-.r indiutu that be then te14!1phoned the businua 
office alld explained laia probla to • bdividual be believed 
to be Airun- McCrav, who •S4ur*1 hha that be .taht have to 
pay 1:1- civiU.an hoapital, but tluat upoa presentation of hu 
receipt. to the busS.U.. office, the _Ait' toru would ct.finitely 
nillburH him for the expeuau. 

on Jua. 2?, 197.5 • .A:hman mad• a.rrqements with 
a clvlU.aa doctor to have the aurgery tierfoated on July 14• 
1975. Be apparently entem the civiU.at1 hotpital on July 13, 
had tba •UT&•ZJ' perfomied, ~ was relu.ted fl'Olll the boapital 
on July 15, 1975. He •tat•~ he wu infotMd that ha would 
baY• to pay the bill and th-. Air f()ree would nGt rehlburu 
b1a for :lt. 

The member cC)Dte'Jids that since he contacted A ~Tton 
aupposedly q'1A11f led to fuTnish him. inf~tl!IAtion ~cerniug 
Air Force policy1 ldth .mi.ch he was not f andUar, he ohould 
be reimb'urffd for the f.nd.ebtedaess illeuned in nliance upon 
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the enoa.ous itlfoimat.ton be n.ee:l.ved. The aubmlasion indicate-a 
that no one wdting in the bua:Lneu offic.• of the Air Pol'Ce 
Hospital, includtni /dman Meer-aw, claims to have made such 
npre•entaticm. 

·ni. ngulationa covering ·reimbu·rsement for l'liOdiul cAt:e 
furnished membert of the Air Force from civili~ aourc•a •re 
provided in Air Force Pweculation 168-10 (December 12, 1973), 
paragTaph 2a of which •ta.tea that civilian medical care for 
active duty Air Foree milita~ peraonnel at Oove%WOent ~nae 
ia authoriied only when the required tttament Ctlt®t be 
obtained from unifoZJ!led s~rvieet medical facilities. Para• 
graph 6 of that rea~lation *pecif ically provides that civilian 
•dical care a.t Air: Foree expense is not authodzed for, among 
other.a 

ua. Electiv• treatmetlt unles~ ~licitly 
appl'OVed in advauc• by l«l USAF/SO and the 
DJember•a comnauder. 

. "b. Treatment when adequate medical e>r 
dental aervice id available from an Air Force 
or othctr government 1Uedical or dental facility 
in the vicinity, ... 
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tt·41ppean. that adequate medical ienice f~ the A:lr 
Force was uailal>l• and 411 ti.t the ~r had to do ~s 
await the 't6tum of the sUTgeon in August. Appa~tly, be 
pmerred DC>t w wait 4ndt i'l.\IU.d• he elected to baye. the 
sutg•ry pedormed at a cbiUan facility, The advance 
apprOTal required by the reiulat1011 waa not ~urt.d. 

While it h unfol'tunat• that the member watt not faadliar 
with the t"eiulationa or that he mq ~· even been miainfomed, 
,thoff facts afford no legal buis t~ ~llow h1m reiml>unemeut 
not ot:Mtwile «Uthorlqd by lav or regulations. Sine• U..re 
b no lqal bash fot: mlibunemet lu this ca ... thb Offie49 
may riot .uthod.u payr11mt of the claim. 

CoocHidng tlae appU-u~ion of the Ntritod~s Claiml !ct'f. 
of 1928, that aet providd that \lhe.n a el..ahl qain.lt t:h4. 
United Statd b fil~ in tbia Office that mar not be lawfully 
adju1ted by uae of d app-roprt...t:lon, but whicll in our judpent. 
coutalM eueh elenentt of legal liability or equity as to be 
duenina of the c~idarati® of Congreu. it •hall ~ ·aub-
ad tt.ed to tha COQ&.usa with out rec~atiOt>.$. 'l'tl.e rtmedy 
1.a an extraordinary one .nd its use la 1imi.ted to Ptraordinaey 
ciJ:C\IQtancU in vbich t~n •re. eltementt Gf legal liability 
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or equity on 111\tf.dl the Generel ~ting Office wo·uld take 
action and allow but for tbt. fa-et that ~n .. ~ 110 approprl.ati® 
avdlable foT adjun.nt. 34 ccm.p. Gen. 490'1(1953). 

'l'be uu• which we hav-e reported to Congress have gener­
ally ilwolved cireum:sueu of an unu•ual uature 'Whieh aft 
uaUkely to pl'uent a recutting proble, eince w report to 
Con&n., a pattlc.ular case men similar equ-iti.s uist ox 
are likely to arln with iup•ct to <>the.r ela!saants wbuld con­
stitute preferential tr:ut:mint O"-J: others in simil•r eireurutanees. 

Bated on the infoxmauon tubmitted, we do not con.sider 
that tbia claim baa ·elan.ta of ~quity of an unu.ual 'Dature 
which wuld H unU.kely to recur. lil fact • a.1:'• awan Qf a 
i:wmber of otblr ~ ... , of 4 ·•itli1Al' na.ture ;I.ii "1bieh ...O.n 
were not fttaibuu.d. 

Aecoidil'gly, we do not believe it would k .a.ppropcl..-.t• 
to eubad.t a r~ti® t.o the Coogrees for Tell.£ of 
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Aiman under the MerltotloQ Claims Act4and no 
further action will be .Uken by this Office: in the matter • 

. l?.o 'i •I 1DitiLER .............. 

'Oel'u~i~.-i Comptroller een.ral 
of the United Stato 
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AGENTS 
Government 

Govermnent liability for negligent or erroneous acts 

CIAIMS 
Reporting to Congress 

Legal liability or equity 
Military personnel matters 

MEDICAL TRFATMENr 
Private 

Military personnel . 
Authorization requirement 

MEDICAL TRF.AniENT . , 
Private 

·Military personnel 
Government facilities availability· 

·Administrative determination 




