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THE COVIPTROLLEN QENERAL
OF THE UNITED 8TAYES

WASHINGTON, D.C. 200448

DECI\SION

L)

B-185463
B-185986

MATTER OF:

FILE: CATE: QOctoher 6, 1976

Nartron Corporation; DC Electronics, Ine.

DIGEST:

1. hhere record indicates that Issues before courc 11 sult filed
by protester against successful bildder under subject procure-
ment are sane as .ncorporated in prot:st and are likcly to be
disvocged of by court, GCAO will render no decision
nn merits of protest.

2, Protest alleging patent infringement as result of contract awvards
to another coapany vill not be considered since protester has
brought suit against Government for money damages in Court of
Claims and 28 U.S.C. § 1498 (1970) confers exclusive jurisdiction
on that forum to consider claims for unauthorirzed Covernmernt
patent infringerient.

3. GAD ne longer reviews afrirmative determinations of responsibility
of prospective ceontractors absent allegatlion of fraud on part of
precuring offictials or where solicitation contains definitive vespon-
sibility criteria whirh allepgedly wvere not applied. Thus, award to
low bidder determined to be respensible will nct be questioned not-
withstanding its performance oreblems incurred !n supplying identical
item under previous contracts, since there has bzen no snowing
of fravd or fallure of bldder tc meet definitive oriteria.

4. Vhere record supports deterninatlon that public exigency did not
permic formal advertising, GAO will not question sole-source
avard of contract negatiated under oral solicitatior pursuant to
authnrity of 10 U.S.C. § 2304(a)(2; (1970).

This decistion involves protests under invitation for bids (IFD)
No. DAALO7-7€-B-0952, and requaest for proposals (RFP) DAAREO7-76-R--1346,
snlicitations for the supply of vehicle tuen signal units, whicn were
issued by the United States Army Tank - Autcmotive Command (TACOM),
Warren, Nichigan.

The IFB, calling for the production of 55,108 units, was released
to 33 potential bidders. Two bidy were received by bid opening on
Novemver .2, 1975. DIC Rlectronics, Inc. (DCEL), submitted the low bid
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at a unit price of $6.81. The Nartron Corponration (Navtren) submitted

2 bid of 68.78 per unit., TACOM concluded thar both bids were completely
respone ‘ve to the rerms and conditions of the IFB. The preaward

sutvey revoirt dated Norenber 25, 19V5, recotmended 'complete award"

be made to DCEL nowwithstanding the fact that the company was on

the "clnse turveillatre contraccor list' due to Its production record
for the identicail itewn under previous contracts. Nartron ffled {ts
protest (B-185463) on Deccnber 4, 1975, pryior to the eward to DCEL,
Pending resoluticn of that protist, pursuane to the RFP, supra, on
January 30, 1976, the Army awvarded a sole-source contraet (contalining

a 300-percemi 1Increxse op-ion clause) to Nartron for an addivional quanttity
of 8,522 vnits, DCEL protests (B-12359866) the zward to Yartron under
the®RFP.

The primary basis for Nastron's protest 18 tne allegatior. that
the DCEL bid 1s not responsive to the requirencrta of the IFB and
that 1t 1s not a responsible hidder. MNartroun argu=s that DCEL has
an unfalr advantase over irs competitors since the anits supylied to
TACOM by that firu supposedly incorjporate a cheaper plastic connector
vather than a metal housing ccunzetor required by the specirication's
qualified product list (QPL) requirements for turn signal units. In
this regerd, 1t {3 allepged that TACOM hLag accepted thousands of similarx
units produced by DCEL under prior contracts which did not comply
with the stated requlrements of the solicitations, Therefore, Nartron
contends that DCEL's bid price was {ovest because it knew TACCM would
accept the cheaper product rather than the approved unit called for
under tha IFB,

The ailegation {s also made that the tury sfignal units
supplied by DCEL are befng produced 1liegally with Nartren's tool-
ing and under patents owned by Nartron. Accordingly, when any award
is made tc DCEL for these units, Nartron asserts that the Government
is inducing patent infringerent and interferiung with Nartron's
contractual relationships repgarding the lizersing of other supplie: s.

DCEL protests the award to Nartron under the RFP as being
unjustified, and alleges that TACOM's use of a 300-percent option clanse
was an attempt to achieve its requirements without engag!ing In
competitive bidding. Since Nartron's initial protest delaved supply
of the necessary units under the IF3, DCEL maintalna thaot it was
unconsclonahle for hartron to benefit from that action by recelving
a sole-source negotiated award. In thir regard, the allepation 1is
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male vhat TACOM purposely delayea acticn on the IFB p otest iu order
to institute &« higher cost award with Nartron, Theretfore, 1t is
requestea tthat TACON be directed to cancel the Nartron contraci anrd
sollcit 1its remaining requirements through foirwally advertired
procuremnents.

DCEY. an1 Nartron #re apparently the two principal suppliers
responding to TACOM scl'citations for procurement of the turn signal
units. Several soliciiations insolving an award to oue or the other
company have been che subject of previous protests to this 3ffice
by the unsuccessful firm. See Martron Corp.; DC Flectruailcs, Tne.,
%3 Comp. Gen. 730 (1974), 74-1 CPD 154; and DB-168810, Yay 22,
197U, The record in this case indicares that the dispute betw~en
Nartron and DCEL over the ownership of rooling and paterts used 'n
the production of the unit icv still being litigated in tle ccurts.
In addition, on Juna 14, 1976, Nartron filed suit (United States
Court of Clalms No. 243-7A) against the Governrient to recover
rcazonegble and entire couwpeusation for the unlicensed panufacture
and use of units (not purchased from llartron) under the pateats
in question,

Nartron's protest as 1t relates to ownership and patent infringe-
ment 18 not for ccusideration, We previouasly stated in 53 Comp. CGen.
730, 732, sapra, tnat this Offlice will not render a decision on &
protest where the material issues involved are likely to ve dis-
posed of Jun litigation by a rourt of competent jurisdiciion. See
Hartron Covporation B-178274, B-17¢°"3, July 17, 1074, 74-2 CPD 15,
aff'd November 12, 1974, 74-2 CPD 257. Moreover, pursuant to 28
U.S.C. § 1498 (1970), cur Office haz -held that a patent holder's
remedy for infringerent with respect to items furnishel under a con-
tract with a Federal agency 18 properly a matter for settlement In
the Unfted States Coart nf Claims in a sult agafust the Government
for money damages.  See Naute) Maine, Inc., B-186326, May 4, 1970,
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76-1 CPD 301, and cases cited thereln.

With regard to the remaining {issues {1, Nartron's protest,
previous solicivations fssued by TACOM reqgitred blde to be submitted
on the baegils of supplying a turn sfgnal unlt that was a QPL 1tem.

In this case che IFB called for units described as Ceutrol Assembly,
Directional Signal NSN: 2590-00-808--607%2, to be produced in accordance
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with Technical Data Package lList {(TDPL) No. 11613632-1, dated

January 17, 1975, as ameaded, rather than under the qualified

products specificatior. The TDPL speciiically required metal con-
struction, supra, in-the MS-3102k-18-0P receptacle. In addition, bidders
were advised that, notwithstanding any statement in the IFB or the
materials referenced ctherein, first arcicle testing was required _
regardless of the prospective contractor's past or present production
experience. The "Quality Conformance Inspection' was {o be performed

on each unit supplied under the resulting conctract.

While TACOM acknowledges that it had some problems receiving
acceptable QPl. vnits under previous contracts performed by DNCEL,
1t nevertheless fouad DCEL responsaible. The issue of whether
DCEL, in view of {its prior record, could provide acceptable units
under this solicitazion (or similar future procurements) involves
the matter of bidder responsibility. In this regard, our Office
does not review protests against affirmative determinations of
responsibility unless fraud on the part of procuring officials is
alleped, or the sollicitation contalus definltive responsibilicey
criteria which allegedly were not applied. See Central Metal
Products, Incorporated, 54 Comp. Gen 66 (1974), 74~2 CPD 64. Vhile
Nartroua has presented several allegations that DCEL fraudulently
orfered and supplied a part that it knew did not meet *he speci-
~ation, the record does not show that TACOM officials acted
fraudulently or that DCEL (desnite its prior record) was incapable
of meeting the requiremeats to be applied under the {nstant IFB's
gpeciflcations for the urit. Accordingly, Nartron's protest on this
issue 18 not for coasideration and we will rtake no further action
on this matter,

DCEL's protest (B-1859%86) questions the legality of the con-
tract awerded to Nartron under the RFP., The contract, resulting
from an oral solicitation, vas Inftiated as an ereclgency sole-
source procurement with an '"02" Issue Prioricy Desigaator to
alleviate an Immediate aemand fer supplies. When the RFP was issued,
the record indicatec that the Army had an exizsting shortage of abcuc
12,478 units., TACOM had predicted the shorcage would increase at
a rate of 3,010 units per month; theretfore, a total of 94,285 units
would be neceded to reach the number required for Army readiness.
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Consequently, it was determined that the public exigency did not
rermit the delay incident to processing a written solicitation.

TACOM statz2s that the procurement was limited to Nartron because
of the need to recelve the combined production output of both com-
parnies should DCEL prevall in the resolution of the IFB | rotest
(8-185465). The combined total potential output under tha» IFB
(55,108 units) and the RP, utilizing the full 300-percent option
clause (34,050 un'ts), was only 89,158 units. Thus, 1t was concluded
that 4 coupelling need existed for simultancous deliveries from both
suppliers since counplete performance (89,158 unfcs) under both con-
tracts would sti11] leave a shortage of 5,127 units of the total
number required (94%,285).

Concerniug DCEL's oblection to the 300-pevcent opiion clause,
Armed Services Procurement Regulation § 1-1504(d) (1975 ed.) requires
that approval by the Thief of the Purchasing Office be obtained
1€ uausual clrcunstances exist wialch would requirz a conuiact
cption iIn excess nf 50 percent of the initial ounantity specified.

In view of the circumstanczas in this case, we do not object to
the 300-percent option included in the RFP since approval was
obtained in accordance with the regulation and documeuted ZIa che
r :cord by remorandum dated Januavry 12, 1976.

It was assumed that the denial of Nartron's protest under the
ITB, supra, vould have committed DCEL to a delivery scaedule calling
for Initial deifvery of 7,131 units withia 180 dars after contract
award and, thereafter, 4,000 units per month (upm) until
expected completion 540 days after avard., TACOM states that
no negotiations were undertaken with DCEL because it had experienced
quality and delivery problems under a prior contract (DAAEN7-74--D-0822)
calling for only 4,000 upm. Moreover, the most recent preawvard
survey provided no informatien which indicated that DUL..I. could cxcced
the 4,000 upm rate. TACOM concluded that DCEL could not perform
botl procurements concurrently. Thus, Nartron was determined to be
the only producer capable of supplylng acceptable controls within
the accelerated delivery period.

In deciding the propriety of a contract award, all relevant and
material factors surrounding the award must be considered in light of
the best Interests of the United States. The military departments
are permitted to make use of noncompetitive awards to assure particular
sources of supply when the publle exigency will not permit the delay
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incident to the use of advertised procurements 710 U,S.C.

§ 2204(a)(2) (1970))., The documentation in the record clearly
rupported the existeace of the exigency and that Nartron was the

only other source of supnly that could immedfiately satisfy the
Governmert's reeds. Thereafore, and in view of the procurement history
of thiz unit and IC:L': production record, we find no basis to
question the negotiiricns and award of a contract under the RFP to
Nartron for the svpply of additional units.

Fovr the r- 'swors cited above, the protests are denied.

/AQ;ZEJ414}24,

Deputy Ccmptrollel: General
of the United States





