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MATTER OF:
Thomas M. Bowman -
Retroactive amendment of travel orders
DIGEST:
Travel order authorized per diem at flat rate
of $33 for first 20 days of extended temporary
duty assignment contrary to agency instruction
setting per diem at "$14 plus lodgings not to
exceed $33 for the first 30 days.” Certifying
Officer properly reduced allowable per diem to
amount prescribed by instruction. General rule .
against retroactive wodification applies only
to orders lssued within scope of authority
of authorizing official under applicable law
and regulations and does not prohilbit correction
of orders issued in contravention or disregard
thereof.

By letter of Wovember 20, 1975, K. J. Towmsend, an
authorized certifying officer for the United States Depart-
ment of the Interior, Bureau of Reclamation, has requested
this Office's opinion as to whether a reclaim voucher in the
amount of $128.75 submitted by Mr. Thomas M. Bowman may be
certified for payment.

Mr. Bowman's claim is for additional per diem for the
first 30 days of his 90 day temporary duty assignment, commencing
August 3, 1575, to Auburn, California, and arises as a result
of the retroactive reduction in the per diem allowance authorized
in coanection with that assignment. Prior to conmencing
his temporary duty assignment, the employee's travel author-
ization was amended twice, each time to authorize a different
rate of per diem reimbursement. After completing the first
30 days of this temporary duty assigament, Mr. Bowman was
issued a third amendment, retroactively changing the basis
for payment of per diem.

The submission shows the following chronological order
of events related to the claim. Travel authorization No. A-76-2
was issued to the employee on July 1, 1975, and prescribed a
per diem allowance at the "prevalling rate." Shortly thereafter,
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Mr. Bowman was issued the first amendment to his travel orders
authorizing a per diem allowance at a "flat rate of $30 per
day for the first 30 days, reduced to $20 per day for the
period in excess of 30 days." This rate was consistent with
the Regional Supplement to Reclanation Instructions, Section
395.2.3B released June 9, 1975,

‘ On July 9, 1975, the Cormissioner of Reclamation issued

an instruction setting forth revised per diem rates for extended
temporary duty assignments. Insofar as pertinent, that instruc-
tion prescribe:d per diem rates to be determined 1in accordance
with the lodgings plus system as follows:

"1, When an employee will be in a travel status

for more than 30 davs at the sane location, the

per diem rate will be $14 plus lodging, not to

exceed $33, for the first 20 davs., Thereafter,

the per diem rate will be $14 rlus lodginz, not

to exceed $22, * % %V
Thereafter, but prior to commencament of his temporary duty
assignment, Mr., Bowman's travel authoriration was amended a
second time. Amendrment #2 was interded to change the per diem
allowance to conform with the July %th instruction, but it
erroneously ﬁrescribed a per diem allowance on the basis of
8 flat rate as follows:

"Piat rate of $33 per day for the first 30 days,
reduced to $22 per day for the period in excess
of 30 days."

As modified by the above language, that travel suthorization
was in effect during the first 39 days of Mr. Bowman's assign-
ment to Auburn.

On August 28, 1975, the ermployee submitted a voucher for
travel and per diem expenses for the first 24 3/4 day period
of his assignment from August 3 to August 27, 1975. In pro-
cessing the voucher, the erroncous authorization of per diem
on a flat rate basis was discovered. Payment was disallowed
for the flat rate per diem and, instead, was made on a3 corrected
travel voucher based on the average cost of lodging plus $14.
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On September 4, Mr. Bowman was issued a third amendment, changing
the basis for payment of a per diem allowance as follows:

"Per diem rate will be $14 plus average cost of
lodging, not to exceed $33 for the first 30 days.
Thereafter, the per dicm rate will be $14 plus
average cost of lodging, not to exceed $22. Per
Commissioner's Faxogram of 7/9/75 to all Regional
Directors.’”’

Mr. Powuan claims the difference between the $33 flat
rate authorized by Amendwent #2 and the allowed per diem for
the first 30 days, and he questions the correctness of the
administrative azction retroactively amending his travel author-
ization to decrease his per diem entitlement. He explains
that he relied on the authorization of a flat rate per ciem
and therefore cccupied less than first rate accormwdations
during tne first 30 days of his assiymment with the intent of
saving enough during that period to somewhat offset the
reduction in per diem allowed after 30 days.

It is well established that lepal righte and liabilities
in regard to travel allowancesvest as erd wher travel is per-
formed under competent orders and that, in general, such orders
may not be revoked or medified retroactively sc &s to Increase
or decrease the rights and benefits which have hecome fixed
under the applicable statutes and regulations. Ve have recog-
nized an excertion to the above rule when an eyver is apparent
on the face of the orders or whers all the fact= and circum-
stances clearly demonstrate that secme provisin- =reviously
determined and definitely intended has been critted through
error or inadvertence in preparire the ordera. 23 Conp. Gen.
713 (1944); 24 1d. 439 (1944); 47 id. 127 (1967): 54 1d. 638
(1975); B-171315, November 20, 197: B-173361. September 14,
1971; B-176477, August 27, 1973.

It should be noted that the nrohibition against retroactive
modification except in the limited circumstances described
above applies only to competent orders. It is not a mechanism
by which an authorizing official may expand the scope of his
authority as otherwise limited by applicable law and regulationms.
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For this reason, the general rule agalnst retroactive modification
applies only to the exitent the specific provision in the orders
is properly within the scope of anthority granted the author-
izing official. B-174428, April 17, 1972. Thus, while a
travel order mav not be amended to correct an evror in judg-
ment committed in the proper exercise of authority, it is not

a bar to retroactive amendrent of an order whose provisions
are clearly in conflict with a lav, agency reguiation ox
instruction. 3-~151457, Mav 23, 1963; 2-1£1732, October 5, 1967;
B-171315, YNovember 20, 1970, In 3-183886, July 30, 1975, we
held that retroactive modification is permissible where the
agency initially misconstrues or minappdlies its written policy
guidelines in authorizing a rate or reimbursement other than
that prescribed by law or regulation.

In the case at hand, th=a langua*n of the second amendment
to Mr. Bownan's orders, purporting to authorize per dien at
a flat rate of 533 for rha first 30 days of his assiznment,
was divectlv contrary to the Commissioner of Reclamation 8
instruction issued July ¢, 1973, recuiring use of a per diem
rate under the lodging-plus system prescribed at TFederal Travel
Regulations '(FPIR 101-7) para. 1-7.3 (May 1973). Inasnuci as
it was not within thz scope of authority of the authorizing
official to prescribe a flat rate of per diem at 333 per day
for the first 20 days of an exteaded assigument, the certifying
officer properly disalloved payment for the flat rate and
allowed payment corputed on the ledging-plus basis, even tnough
gsueh action anounted to a retroactive modification of the
travel orders.

For thie reason we find no basis for certificatlon of the
employee's rcclaln voucher for per dlex expenses in the amount
of $128.75.

RF.KELLER

. Foeins -~ Comptroller General
. Deputy of the United States





