THE COMPTROLLER GENERAL

DECISION .. OF THE UNITED STATES
WASHI!NGTON, D.C. 20548
| MAR &7 9T
: DATE: e
FILE B-185358 ,
TTER OF:
MA : Chief Petty Cfficer USN

DIGEST:
p Member's reguest for walver under

10 17, 5, C. 2774 (Supp, I, 1972) for
erronsous paymenis discovered (n
-Aungust 1973 resulting from proficlency
pay which terminated on July 7, 1971,
but which the member continued to
receive, s denled for payments
received after February 1972 sinee

the member received a monthly earn-
ings statement which should have made
him aware that an error existed and
that he was receiving payment in ¢xcenn
of his proper entitlement, However,
for the period prior to Mareh 1, 1972,
member's reguest for waiver is grentad
since pay records indicate that there
were significant fluctustions in the pay
recelved after July 7, 1971, Since .
member did nt receive monthly esrnings
statements or leave and earnings state-
ments during this time, it appesrs
reascnable to belleve that the momber
was not aware of such overpayments,

This sction is {n re:;ahu to a letter dated Cetober 10, 1275,

‘with enclosures, fronm: Chiel Petty Cfficer , USN,

' » Wherein the member, in effact, requests
‘Turther coustderation of our Transporistion and Claims Divislor

determination dated Saptember 18, 1575, which denied the member's

‘request for walver of an indebtadnese due the United States in the
emount $1, 835, arising out of erronecus payments of proficiency
pay. during the period July 7, 1871, through August 31, 1573,

The record shows that the member was drawing proficiency pay

‘while serving in an instructor billet at the Naval Air Technical
Training Certer, Glynco, Georgis, until July 7, 1971, when he
wag transferred on permanent change-of-sistion sagigement 1o

the U, 8, Naval Station, Roomevelt Goads, Pusrto Rico. The record

shows that effective July 8, 1871, the member was no longer
Serving in an authorized hillet for proficiercy pay purposes,
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mnnm*. due to adminiatrative srror, he contineed t¢ receive

Omymmt while stationed in Poerte Rico,  The
Pml ce at Roomevelt Rouds, Puerto Rico, discovered
the overpayment In late August 1573 and so notified the member,
The record shows that none of the debt his bewmn repald,

r Transportstion and Clabme Division hnu- dated Septem~
her 1!., 1975, denied wiiver of the Government's claim agnine?
the member on the baals that ayone with hin rank and years of
“axperiencs ressonalbily mbould have been sware (thit he was not
antitled to the vemthmied receipt of proficiency pey sfter termins-
~tion of his instvuetor duty; (st ha should have st lengt guestioned
~the cmmued.dmm of §$7% 5 month after his trensler to
- Puerte Rico; that hlx failure 10 de so placed him in & position
of b-iafhtt least purtislly at favli lx the continuntion of the overpay-
erely mtstutorily pracluding waiver of the clpiwm,

- I y to that latter, the piember contends that upon his

transfer to Puerto Bizo, there ware signaificant fluctuations In

the sxaouni of pay ha received after July 1871, including & service
mumnndammmmtommﬁrmm Cradit Unton.
The memcher furthor stated that he had seprved the Navy for 15 years
‘and that to thabeﬁn!hhjudgmcm, sll of his pay was eorrect and
in order and that ke did not feel ho was at Tault i thai he “didntt
question the eniries on the monthly sarnings statements in March -
972 and over & yeur Ister In July 1573,

Section TTTERS title 10, Usitad States Code (Supp, I, 1572),
_providas in pertinent part as feliows:

"{n) A eluim of the United States against
& parson avining out of &n erronecos payrasnt
of auy pay * * * to or on beball of 8 member or
former member of the uriformed serviges * * *
the collection of which would be sgainst squity
and good eomuctionce and not in the best Interest
of the United Stntes, may be walved in whole

or in part by--
"{1) the Comptroller Genersl * * +
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"®) The Comptroiler Genersl # * * may
not- exercise his authority under this section -
to waive any claime~

"(1) ff, in his opinion, there exists,
in gonncation with the clalm, an indieation
of freud, misrepresentation, fault, or lack
d’pod faith on the part of the member

The word "fault, ™ uuadmiot}.&cpwvﬁub%mimw—
proud Ma:mcthinxmorethut overt sct or
issiom by the member, Thus, feull {s censidered to exist I?
in light of 211 of the facts it is determingd that the member should
have known that am error sxisted and taken aciion to have i
serrected. The standerd employed by this Office g to determine
whether 3 resasonable person should have beso aware that he was
mwh m in excess of hi: proper enti mt. See

A nvhw of the member's pay records shows that he reeeived
_an advance of pay st the thoe of bis tranafer in July 1871, sod s
longevity pay increass In August, and that hs spparemily authorized
& new sllotment of his pay, the deduction for which began in September,
In addition, it bas heen established that the flrst o y saraings
statement issued to the membar subgequent to his mfor was
‘on March 1, 1873,

 Based on the foregoing, 1t iz reascnsble to conclude that the
member neither knew nor even had reason to unapect that payments
mads to him prior to March 1, 1872, were in any way crroasous,
‘The » under the authority granted this Office by 10 U. 5, C,
M), that portion of the member's indebiedness arising ocut

of the erronepus payments of profictency pay made to him prior

to Murch 1, 1872, is hereby waived,

With respect to the erronecus payments of proficiency pay
made thereafler, we have been Informed that the earnings stste~
ment Issued to the member i March 1872 listed proficiency pay
A8 an entitlement {tem. While the member contends that bis
failure to note and question the propriety of sniries on such
statement does mot conntitute fault on his part, it Is to be obaerved
that cne of the purposes for issuing auch & statement in to infore:
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the meber of his proper entitlements. We do not view a
member's fallure to tarelully serutinize such & dovumeni in
order to sscertain the corveciness of his pay au conatituting
justification for nccepting the payments represected thereln
without question. Therefore, it in our view thai k& {0 the
paymaesis made after Februsry 1972, sinoe the wmieraber cenld
have ascertained that he wan receiving piyraent in excens of
hls proper entitlements snd talten corrective actlon, he i to be
comsidered nt leust parttally st facli in the matter, thereby
precluding walver, :

Accordingly, the action talken by our Transportation and
Claims Division regarding paynients received sfter Februsry
1872, is susizined,

R.F.KELLER

Deputy]  Comptrollzx General
of the United Btates





