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Robert L. Feder - Retroactive Modification of <

Travel Orders
DIGEST: Where employce was detailed to Intergovernmental
Personnel Assignment in a different city than his
permanent duty station for six months but, throush
adnministrative oversicht was not issued travel orders,
no right to a particular per diem rate vests as and
when the travel is performed so as to prohibit
retroactive modification of travel orders issued
after all travel was performed,

This action is in response to a request for an appeal from
Clains Division Settlemant Certificate Ho. Z-2570905, Septeuber 10,
1975. Mr. Robert L. Feder, an employee of the United Stazates
Fnvironmental Protection Azency (U.S. EPA) theraby clains additional
per diem payments resulting from an assiznmant to the Onio
Environmental Protection Agency (Ohio EPA) under the Intersovern-
mental Personnel Act (IPA), 5 U.S.C. 3371, et seg., (1570).

The claimant was employed with the U.S5. EPA in Cincinnati,
Ohio until October 1973 as a Sanitary Engineer, Office of
Solid Waste Manazewent Prozrams. In September 1973, claimants
assignment to the Ohio EPA under the IPA was requested. This
assignment was to be in Columbus, Chio. Prior to reporting to
Columbus for duty under tha IPA assignment, an azreement was en-
tered into betwsen the U.3. EFA, the COhio ZPA and the employee
whereby MMr., Feder would be detailed from his position with the
Federal Goveranment to the State agency for a two year period.
Part IX of that agreement provides:

"J.8. EPA will pay for travel and transportation
expenses, including inmediate family and household
expenses, to assiznment. Ohio EPA will pay for all
travel on State business under State travel regula-
tions. . U.S. EPA will pay for all travel and trans-
portation expenses including immediate family and
household effects for return of employee at con-
clusion of assignment."

‘Notwithstandinz the above indication that the expenses of
transportinz his family and household effects would be borne by
the U.S. EPA, Mr, Feder was never issued travel orders during
the period of his IPA assignment. The record reflects Mr. Feder's
good faith efforts to obtain travel orders. On November 4, 1973,
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GAO Claims Division's request for a report on Mr. Feder's claim.
The Chief, Fiscal Policies and Procedures Branch, noted on that
Travel Order: - "Feder claimed lodging plus 10 KTE $25. Order
written after Travel performed cannot recuce rate.” Consistent
with that notation e U.S. EPA recowmended payment to Mr. Feder
on the basia claimed of actual lodging expenses plus $10 not to
exceed #25 per day.

The record in this case indicates mismanagement by the U.S.
EPA of Mr. Feder's IPA assimnment. Apparently bescause of the
transfer of function fror-the U.S. EPA office in Cincinnati to

Washington, D.C.,at the sawe ‘time as Mr. Feder's IPA assignzent,
the aduinistrative responsibility for that assignment was over-
looked. According to administrative officials of the U.S. EPA,

"the non-issuance of his travel orders was a result of administrative
oversight. The GAO Claims Division reguested the U.S. EPA's report
on Mr. Feder's claim on December 4, 1974. After U.S. EPA offiicials

‘were informed of tiie petitioner's situation, action was taken to
remedy the administrative error ih failing to issue a travel crder
for Mr. Feder., Eventually,; EPA Region V issued the order. We
are informed that the 315 per diew rate was prescribed in that
travel order as a conservative per diem rate inasmuch as the
authorizinz official was unfamiliar with the circumstances surround-
ing Mr, Feder's IPA assigmment.

There arc no EPA rezulations requiring use of the ¢15 per
diem rate in Y¥r. Feder's case. Employees on IPA assignrent
pay be authorized per diem on a "lodzing plus” basis not to ex~-
ceed $25 per day for the period of travel involved. 5 U.5.C.
3375(a) (1970), FPIR 101-7, para. 1~7.2a and 7.3c (ay 1973); 5 U.S.C.
5702(2) (1970). As indicated by the notation on the January 22 travel
orders and as informally confirmed by thias Office, responsible
U.S. EPA administrative ofrficial view the allowance of the 315
per diem rate as improper in view of the fact that Mr. Feder had
incurred reasonable but ~reater costs at a time when he had no
travel orders-in effect and where the travel orders as eventually
issuad were of a remedial nature. Notwithstanding the merit of
the administrative position, the notation on !r. Feder's travel
order indicating that the $15 rate is inappropriate does not
jtself constitute authority for payment of per diem at a higher
rate inasmuch as the official responsible for that notation is
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without authority to issue or armend travel orders. Under the
circunstances, however, we know of no prohibition arainst =:zend-
ment of the.January 22nd travel order by a properly authorized
official to authorize a higher rate.

Our deciszions on the matter of retroactive modification of
travel orders forwulate a general rule holdinz that s travel
ordar may not be ratroactively modifled in such a manner as to
increase or decrsase the rishts of the eployee that veat when
and as the traval is perforsed, except to correct errors apparent
on tne face of the aulhorization, or to mmike orders coniora to the
orizinal intent of the authorizing official. 29 Coapl Gen. 732
(1349); B=177503, tarch 9, 1573; B-170370, Hovember 7, 1974,

At the tize of his travel ¥r. feder, however, had no travel
orders under which the rizht to a particular per dien rate could
becomn vectéd. r. Feder's travel had been totally completed
before travel crilera were issuad. The rule concerndng ratro-
ective wvodifiication of travel orders as zet out in 28 Ccup. Gen.
732 and B-1774565, supra, incicat2s that toe pivotzl point for
disallowance of a retrocactive modification of travel crders is
ttiat the rizhts or oblijzaticns of the empleoyee have already
vested. Claarly, the lansuaze of the rule is not applicable to
the claimant's situation. ¥r. Federt!s pi:ht to o specific per
dien rate did not vest at the time of travel as o travel order was
issued before ha began his travel betueen Cincinnati and Columbua
incidant to the IPA assiznuent.

Under the particular circumstances here involved we would
have no objection to the U.3., EPA's uodifyint ths January 22
travel order to auvtnorize per dies under the lodsing plus systea
at a rate not to exceed 125, consistent with tre farch 2%, 1975,
recosmendation of the EPA Fizcal fFolicles and survices Branch,

Upon rodification of itr. Feder's Januzry 2 travel order, his
per dien entitlemcnt may be recorputed and paid by the U.S. EPA

on the basis of tnose nowly xodif:ei oruers.

Fieputy Comptroller General
of the United States





