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DIGEST:

1., Employes who held G8-12 position assumed duties
of abolished 03-13 position, Bmployss i2 nob
antitled to backpay for pariod of clajimed wrong-
ful claszification since neither Classification
Act, & 1 S €. 5101 st seq., nor Back Pay Ack,

5 3.5.C. 55956, creates substantive right to
backpay wbeﬁ smployasts position is sdsglassified,

2. PRemployes who held G5-12 position asaumed duties
- of aboliszhed G3-13 position., Hew G5~13 position
was created and another employes was appointed
to pomition by merit promobion., As result of
grievance examiner's racommendation, erployee
was appointed to (S-13 position under exgeption
to merit promotion procedure., Employes is not
entitled to retromstive pay under Back Pay Act
from seatablishment of G3-13 position to date of
appointmant since there was no determinstion by
areuncy that fallure o promote constituted un-

justified or unwarranted personnel action
resulting in withdrawal of zll or part of hWis pay.

This matter involves the c¢laim of , which waa
the subject of cur Transportation and Claims bivision (now
Claina Division) settlement issued 3epbember 20, 1972, Z-2459393.
The settlement disallowed: claim for backpay,

held a position at the Whike Jands Missils Range,

Department of the Arwy, classified am [3-12 in 1965, when a

33«13 suparvisory position was abolizhid, Since the supervisory
d ties of the aboliashed position needed to be parformesd, )
apparently on his own initiative; asssumed most of the supervisory
duties of' the abelished positicn. In Jume 1959, appareatly in
response to a gomplaint by ¢ the position. of Hissile
Flight Surveillence Officer, G3-13 was created. The job
description of the new position reflected the dutiés performed by
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since July 1085. The aeaitién was fillad through serit
premotion and another awployss was appoiste& to the position
in Septesber 1970,

contended that the G3-13 ponition shiowld nob have

vesn filled through merit prowotion, but should hawve been awarded
to hiw on the dasls of an exception to the mepit promotion
regulations, zrievante was handled in accerdance
with the sgency's zrievanca procedurs apd s hearing vas hald,
The grievance examiner ralied on Chapter 335, parasraph Td, of the
Wnite Sands Hissile Ranze resulations in =making hiz finding that

. had % lezitisate grisvance. Paragraph Td of the abova
cited regulaticoos provides sz follovs:

*4, Qareer promotion of an snplovee whogs
position is reconstituted in & hicher arade.

An eaployes whose position is recomatituted in
a higher grade hecause of the accretion of
additional dubies and responsibilitiss aay

he propoted without competition provided the
accration was mot the result of planned
manageizent action but followed sn ingrease

in the lsvel of the samployee's periorsence

or a chaage in worklead, procadurs or organiza-
ticr: that affected the grads of the position
only fncidentially /sic/. To b2 alixible for
procation without coupetition when his
position 1l uperaded undsr thess conditions,
the enployes nust continue Yo perfora the save
basic funeition and his forzer position must

be abaorbed aduinistrasively in the rew one,
Promotion without coapetition iz rot authorivzed
under thix provision whan &n additional positien ia
created, when the new pouibtion is not a clesr
succensor to the former position, or frow a
non=suparvisory to a supsrvisory position.?

The arisvance exasiner recomzended that be groswted o the
G5-13 position. Accordingly, was assiznad 30 the 48-13
position on January 17, 1571.

Authority for ithe retpoactive aﬁéustmun: of an empl&y 'S Coise
pensation is contsined in bhe Back Pay Act, 5 U.3.C. 559W(1978),
“Which provides, in pars, az follows:
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4lb) An employee of an agency wWho, on the
basis of an adrministrative determingtion or a timely
appeal, in found by appropriate authority under
applicable law or rsgzulation to have undergone an
unjustified or ummarranted personnel actlon thakt
has resulted in the withdrawal or reductiorn of all
or a part of the pay, allowances, or differentials
of the employes-—-—

*(1) iz entitled, on corpection of the
personnel action, to receive for the period for
which the personnel action was in effect an amount
squal to all or any part of the pay, allouwances,
or differentials, as applicable, that the employee
norsally would have sarped during ihab peried if the
personnel action had net ocourred, less any asounts
sarned by hiwm through other employment during that
period.”

tlaim for additional compensation, for the period
from July 196% to Septamber 197%&, i3 bazed on his belief that he
was misclassified, In 55 Cowp. Oen. 515W(1975) we held thet ra-
classification of a position with a concomitant pay iner¢aze may
not be wade retrcactive axcept in certain c¢lassification appeal
casss. In this conngction we statsd the followlng on page 516:

"'he classification of pozitions in the Govern-
mont iz governed by the Classification Act of 1349,
aa arended, 5 ¥,3.C. 5101-511%, Sections5107 of Title 5
diracta each agency to <lassily its positions in ace
cordance with the Civil 3ervice Commission's published
standards and, when warranted, to changs a position
from one class or grade to another class or grade.
The Civil Seprvice Commission i= given authority under
section 511C to review the clansification of positions and
to require chanves by a certificate which is binding
on the apency amd on the General Accounting Office.
The Compmdsaion is empowzrad to prescribde regulations by
saction 5115,
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"The Commlssion's rszulatians for position clasai-
fication under the Act are sel out in part 51} or title
% of the Code of Faderal RBegulgilions, and S C.F.R,
511,701 (1497%), stater that ¥/L/he effective dave
of a classificaticn sction taken by an agency is the
date the acticn is approved in the agemty or a
subsequent date specifically stated.F @With respeoct
to appeals within an ageney, 5 T.F,.R. 511.7T02 states
that the effective date of a change in classification
resulting frow an appeal Yis not earlier than the date
of decision on the appaal and not later than the
beglaning of the fourth pay period following the date
of the decimion ® % ®,% Thess regulations are anplified
in Pederal Personnel Hanual chapter 511, T-ls, which
flatly states that W/an# agancy pay wot make the
/classdfication/ action retroactively.9 See also
FrM chapter 531, 2-7{a); v, United States,

193 Ct. C1, '?02, TRT-709 (135%), The only pro-
vision for a retroactive effective date in a clas-
Bification action is when there 12 2 timely appeal
frox classification action which resulted in s loss
of pay and on appeal the prior deciaion is reverssa
at least in part. 3ee 5 C.F.R, 511.703.°

The atove views concarning the retroachivity of classification

sctions 1s in agcord with court dscisions. See United States v.

: y decided Harch 2, 1975, by the Suprems Court, Docket

Yo, ?&-753, 44 USLN 4245, in which the Court held that nelther
the Classificabtion Act nor the Back Pay Actidrestes a substantive
right to backpay for clalmed wrongful clazaifications, 3es
B-120010.04 april 9, 1976, affirsing 55 Comp. Gen. 515K

In view of the adove there i3 no authority to pay
backpay prior to the reclassilfication of the position.

Ingofar as the period covering the sslection of an employes
under merit promotion procadures and following the appointment
of ancther ewployee to the 43.13 position in Septesber 1970
ix concerrnad, the basis of clairm i3 the failurs
of the apprapriate efficialsito prowote him to the G313 position
purauant to an exceptlon to the serit promotion resulations.
The grisvance exaxsiner held thabt head a lezitimate
grievance, but he did not award bzckpay under the Hack Pay dct,
In this connection the examiver statad that all ragulatory pro-
todures were followad and recormended pronotion as the sain reunedy.

“i_
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Az the result of the zrievance exasiner's recomsemdation,
wan prosoded to the 08-13 poxition, However, the
record dons not contain any detarmination by an appropriats
authority that the failurs to promzoba sonstituted
an unjurtifizd or uwiwarrantsd personmel actilen that resulted
in the withdrawal of all or part of hils pay., 3ince such &
finding i3 a prersguizite o winetary reliafl under the Bick

Pay Act,\there is no basis to award additional com~
pensation for tha perlod froz the eatablishment of the $3-113
position in September 1370, uniil ¥r., was appointad

thereto in Jansary 1371,

fccordiasly, tha ssttlement dlsallewlng M, Hursh'a claim
in susatained.

ﬁ [RTFT KELLER

! rgewety] Comptroller Oaneral
' of the United Dbated






