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WASHINGTON, D.C. 20548 

DATE: AUG 9 1976 

- Compensation--Adjustment 

l. Employee who tield GS-12 position assumed duties 
of a boll shed os .... 1.J posit.ion. lmployee 1~ not 
entitled to baokpay for period cf clait11ed wrong­
ful cllussification sinee neither Clas~ifieation 
Act., 5 U .s .c. 5101 ~ seg,., nor Back Pay Act; 
5 u..s .. c. 5596, crea~s substantive rig)lt t-o 
baekpay when .employa~•s position 1$ misclassified. 

2. &.~ployee who neld GS~l2 po3ition assumed duties 
of abolished GS-13 position. New GS.-13 pos.itie.m 
wM created and another employee was appointed 
to poni ti on by merit promotion. As result of 
grie•nmce examiner•s rGeOT.l1'1lendationt employee 
was appointed to as~13 position under exception 
t.o merit promotion proc.ed1.U'e. Employee i.s not 
entitled to retroactive pay unoer Back Pay Act 
from e3tablishinent of GS.-l'.3 position to date of 
appointment since the?"'!! was no detergination by 
agency tbat failure t.o pro.'note constituted un­
jum:tified o~ ·unwarra,~ted P"r3onnal action 
resulting in withdra~a.1 of all or pa~t of his pay. 

Thl.sJ mat"t$r involve~ th~ claim of , which wae 
the ~ubj$Ct of ·our T:ransportation and Claims Uiviaion (now 
Claims Divi3ion) aettlement isau~d September 20, 1972, Z-2469393. 
The settlement disallowed· claim tor back.pay, 

held a po81t1on a.t the White Sanda ¥dssile Range, 
oepartrnemt of the Amy, cl.assified as .f!S-12 in 1965, when a 
G~-13 supervisory poai tion was a-bolish"1· .Since th(! eupervisory 
d.ties of the abolished pO~ition needed to be performed, . 
appartntly.on his own initiative; assumed mo$t of the supervisory 
duties of' the abolished posi t1¢n. In June 1969, appar-en tl.y i.n 
response to a cotiplaint b.y _ , the posi tio~. of Hissile 
Flight Survei~lance Oftieer, QS-13 was created. fht;l job 
deser1pt1on of the new position reflected the- duties performed by 
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:ainc• J1d.y 19'65. The position wa~ f"illM ~hro~~li ~rit 
pr<XnOt.ion a.nd anotn.r .,.mployeta was appot.,..-,tod to tbe pol'it.loo 
in se~tobe!" i no. "' 

eoote®ea tm. t the a~ ..... 13 p,Oili t.itn'l should oot. hav~ 
~en filled thr<>Ug°l'l :neri t pr®otion • t,,i1t shot1l~ h5.va been aw.arde\1 
to him on the basis or an exc-ei;t.i&A to t-h• '1*".tt promoti:on 
regula\ioo:s. i&l"ie-vaneo waa- l'u'u1dled in aec<irdan.ee 
witb the ageuc:y•s gri$YS.nea proc$dtH"!lt antl a hearinz wa:s h.«lt! .. 
The grievance examinet> r~U~d ~· Chapter :n5. µarap*Aph 70., of the· 
Whittt Sands Hiuiltt Ran$e N3\ilation:s in mak11~ hi$ fin:Ji~ tbat 

. had a l~~itimat-si t;rie-van~.. Paragraph. Tti of the ab-Ovitt 
cited re.g\\l&ti~n~ P.ro'llirle-s as follov$~ 

"d. Career ~oticn of .~. ~l"':J:l;oy~ W!fO!J~. 
E08it1on r~ recon3tit~te-d in a hi~be~ t;:ra4~· 
An ~ioye~ who$e p~ition is rec.o~~titutei 1n 
a higb~r grade bee&~~ or the acereti~n ot 
a;Jdi ttor.al dut;ie:a .end re-sponsibill.titlt'I :;iay 
b.e ~r'@<>W·d wi tli\'Jut eompeti ti on pt"t)Vided thf: 
accretioo was not the re-sW..t ot" p.lanned 
mana~tm~nt action but f¢ll0loltld an increase 
in tti~ lnel of the employ&e•r;, P.m't'~~ 
o,. ti. -cha38e in workload; pr~dtll"~ or organb:a­
tion- tha.t. affe,etetl th!. ~nde -0f tho pooition 
ooly lneid•ntially· /~1.c/. ro be eli.:~ible frtr 
proooti<"tn 'llitb()Ut ~o~ti tion W.hi!!n hb 
po$i t.lon iti upgN.d't'd uni.;!..:ir thea~ con.fli tions, 
tne ~\\1ploye~ must continue to perfor.~n. the aa~~ 
baGic ftmetill1'1 and hi~ fOl"t.".l&t" p~itioT, l.'iiW.lt 
be abltorbed ad11li~i~tra~1ve.ty in th$ r:eu one. 
Pro1ll0tion \fithout ct:w..lj~tit1()r: is n-0t ailthcrl~ 
unde,.. ·tnill pro•t'Uion kb~n an a.ddi tlona.l ?~1 t.ton ia 
er-eated, m:Iet\ the ~w- p:onti'Ot'!·1s net. a el~ar 
suceel!l.so?i to th$ t'orr.'.J.!lr' µosition, or frO«'I. a 
·non ... .!Upel"Vi$.'..<>ry to a su.~t"'Ji~ po13i tivn. i. 

~ ~ievance e.XQ\.iner re.cooe:ended that t be promoted tc the 
G.S--13 poaitioti. .Accorditi~ly, nas at!~igned to tha ;,tS-13 
pos-ition on Jantlary 17, 1971~ 

Authority for t~ re~cti·.,~ adjustroo·nt. of an empl(iJ,1.:<lt's co:.~ ... 
pensattot.1: 1.s eontairi~d in troe Bae~ P'.\y Act, 5 U .s.c. 55':il$f{l970}, 
which provldel'> t in part• aJS folliY..t.o1i: 
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.. (h) An employee of an agency ~o, on tbe 
basi~ or an adclnistrative determinat.ion or a timely 
appeal, i~ found by a~prop~iate authority under 
applieable law or regulation to ba.ve undergone an 
unjustified e~ unwa~rante-0 pe~~onnal action that 
bas .ro3ulted in the wi~hdrawa.l or redu.ction or all 
or a part ¢f the pay.t allelWaflees, or differentials 
of th~ employ$e--

•(l) is entitled, on c~rrection of the 
person'l"lel action, to receive for the period for 
which thee personnel action ~ in effect an amount 
eq_ual to al~ f.)'r any part of the pay, allowances, 
or differentials, &5 applicable. that the employee 
normally would ha'lle earned during that period it the 
pert'lonnel act.i~n had not occurred, less any amounts 
earn&d by him thl"OU~h other employm~mt during that 
perio4~" 

~-. 3'13 

claim for additional. compensation, f¢r the period 
from July 1965 to September 19701 is ~ on hi$ belief that he 
was misclassified.. In 55 Corzp. Gen. 515f(l,.975) we held t.bat re­
ela.ss1t1cation of a position with a conco."llitant pa7 incr*ase rniay 
not be made retroactiva except. in: certain classification appeal 
case3. In this connection we stat&d the following on page 516: 

wrne classification o.f positions in the Govern ... 
t1ent is governed by the Clas:Jif1eat1on Act of 1949, 
as amended, 5 u.s.c. 5101•5115. Sectioru15l07 of Title 5 
aireeta each agency to classify i~ pO$itions in ac• 
cordane.e with the Civil Service Comdsflio-n•s pu.bl:bhed 
st.ar..dards and. when ~ranted, to change a JX>$ition 
from one elass or grade t~ another clasa or- grade. 
Th• Civil Service Co111'-!}ission is given authority under 
$ection 511C to reyiew the cla:ssitication or ~i~ions and 
to requir~ ~haw1,es by a certificato whict1.is binding 
on the a£encY and on the General Accounting Office. 
The Commission is e~p~arad to p~nerihe regulations by 
!fection 5115. 

- 3 -
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"The CoM:.lission•s ritgula.tion$ fo.r po3ition ¢lasai­
fication un~r the Act are ·set out in part 511 or title 
5 or the Code of Federal Rei:eulati:ons., and $ C...F .!! • 
'511. 701 (l97S), tJtate13 that· '•/tlh.e effecthe da~ 
ot a clauif1cat.1cn action taken by an agency is trn. 
date the action is approved in th& a~ooy or a 
sub3&quent date spe¢ifieally s.tated .tt iii th r-e;<$pect 
to appeal$ within •n agency, S e.F.B. 511.702 state~ 
~hat the effective date of a chan~ in clas51tieation 
resulting from a.n appeal lf~s not earli~ tban t.he datt! 
or deeb1on oo the appeal atld not later than tte 
begi.Ming of the: fourth p-ay ~rioo following the date 
ot the deciaion • • •.• These N.r;ulations are amplified 
in fedenl ?er~onnel l'Janual i::hapt~r 511, 7•1&, which 
flatly ~tates t!!,at ".!iF-J a..~ne;r may not make the 
1¢1.assiti~ ti on/ action r&tJ-oacti V&ly.' Se-e al.so 
FPM chapter 531, 2-7<•>; v. O.nitedS~; 
183 Ct. Cl. 702, 7-07.709 ("ig6tif; The only pro­
vieion for a .,..troactive effectiV& aate in a cla!&­
sif1c:ation actio-.~ is ~hen there i~ a ti~ly appeal 
rroN clusit1cat:ioit action W'blch resulted in .a lOBm 
of pay and on appeal t..'1e prior deciaien 1.s ~ver~ 
at least 1r'2 par-t. ~ 5 c.r .a. 511.103."1 

fhe above. vievs concarrd.n~ th~ retroac~i'lity of elas~ification 
&ct1on5 13 in aeeord with e<>urt Me.:isions.. ~ United State,, "· 

, decided Hl!rch 2, 1976, by the Suprel"S Court, Docket 
-No-._..1..,...4-753, 44 USLW 4245, in -which th\! Court. a10ld that. nrlther 
tn. Cla3s1fication Act nor tbe 9aek Pay Acti.Creates a 3Ubst.antive 
right to ba~If.PaY tw claiir..!Kl wo.."lgful class.iticat1onS!.. Se~ 
B-180010 .. 04(fA.pr.11 9, 1976, affir?J>.i~ 55 Comp. Gen. 515.'h 

In view of tht: ab<»vs there is no authority to pay 
backpay prior to tne racla.s.aifieati9n of the po1Ji tion ... 

Insofar aa the peri0<i covering the selection of an employ~ 
under !l!e!"'i t promotion prooed\;l?"e-1 and following; the ap~inttt.ent 
of anot.her el!ployee to the GS-13 positio:n in Sqpte®er 1970 
b concerned. the ba·ds ot claim is t.he tailur& 
of the appropriate offlcialssto promote him to the GS-13 Po~ition 
ptirauant to an exceptior1 to the Jl!ef"it pro~t.ioo regulat.1.ons • 
The grievance f!Xa~iner held that had -a. legitimate 
grievance, blJt he did not award backpay unde~ the Back Pay Act. 
In thb connection ~ e.xan-d.li&r- .stated that all r$~lat.ory pro­
eodures were foll<>Wd and r"i!CO!Mletl~d P?'Or.tOtion a~ the ma.in remedy. 
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.4$ th& renult. of thia ~ie'l':rnce e;ta,~k~r 1 ."3 re<:omf.1t:-1'.1dat.ior1, 
W'ais pr~IDted to t'iw US-13 Position. Uoweve-r, the 

record doB~ not contai."1 any de!terltlnation by .an a.ppropriat.'3 
authority that th~ failur~ to pr(;r....ota ~onstituted 
an unjWJt.it'ied or m~rra.nt\lld per$onnel action t.hat r'~ultsd 
in the withdrawal of all 01" part of hu pay. Sir.ce suet a 
tlndin~ 13 a pt"~requ!Jsit* t.o fli¢netary relief undar the ~ck 
Pay Act,~tbere ia no bas.1.s to award addit.ional '(;o~-
pensation f'or the period fro!!:. the establiahlllent. or tite US-13. 
pmitiun in Se~~bm" 1970. f until ~. va3 apF>oint.ed 
thereto in January 1971. 

Accordiflg;ly, the s.etthMnt disallowing Mr. !rli.W~h is ;tlaiu 
is ~u.stained .. 
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