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THE COMPTROLLER GENERAL
OF THE UNITED BTATES

WABHINGTON, D.C, RBO0B 48

DNCINION

FILE: o 184360 OATE: Jamuary 28, 1977

MATTER OF: Northrop Services, Ine.

DIGESBT:

1. Where solicitatinn did not prohibit optional
proposals, evaluation of optional proposal
first subni tted by successful offrror as part
of ita best and final offer did pct require
agency to redpen negotietiono to snlieit
optionll ptopooe.o from other offerors cince
such actfon would comstituté an auction in
violation of FPR § 1-3.805-1(b).

2. Hhero 1t was discovered efter evaluetion o!
rbeot and final offers and’ -eleétioa ‘of success-
Iful offeror:oo besie>of technicel euperiotxty
, that. avaiiabie funding ouly pemitted ‘16~month
hitul conttect sward rlther than 28 montks
sulicited unde:. RFP Co\re:t"a request that
succussful offeror smend its . proposzl to’ reflect
euurd Lon’ 16-wonth basis did not constitute
ttlcuenicno which. tequ:l.red reopen;lng“ot nego-
tietiooo wvith all offarors pursaant. to ¥PR §
1-3. Bos-ltb\, uince 2t does not appea’ ex-

" tension of such opportunity to other offerors’
wvould have affected succescful offeror s
uleetion.

- Northrop Ser\r.looe. Inc. (llorthrop), protents the awerd of a
oontrect to Grumman’ Dats. Systems Corporation (Gmn) under - -requast
for propo!elo (P.I’P) ‘Ro.’ 5~38003 issued bw the Research. end 'l'echoicel
Meiltmce . -..rect. Brench, Procurmnt Division, - Dopet_tm.nt -of )
Co-erce (noc). Weohinston. :D.C. 'l‘he BRFP required:the contractor to
provide for ‘the nana;&nent end operation of the Co-putar Aided Oper-
ation hluroh Facility- (CAORF) located at- the National Maritime
leleerch Center at Kings Poiiit, New York. A\urd was made to Gremaan
at a contract prica of $1,049,964 for sn initi- “~arformance period
of 16 months (1 year plus a 4—oonth phase~in p_ _..d).
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Northrop alleges that its propossl was not evaluatod fairly Dy
DOC in accordance with the RFP's requirements. In this cegard, it
questions the propriety of the Srumman award on the grounds that
the solicitation rcquircd cfferors to submit proposals.om ths basis
of a 28-month periormance peariod (2 years plus a 4-month phasc-ia
pcriod) Northrop maintains that DOC improperly allowed Grumman to
submit an optional proposal for evaluation and to make proposal re~
visions after the closing date for the receipt of best and final
offers. It asserts that Northrop was nct notified during the
negotiations of any change in the RFP's requirements which allowed
offerora to submit optional proposals or to base their proposals on
the 16~-month performance pariod. Therefore, Nocthrop contends that
avard to Grumman was i{mproper since DOC did not negotiate with any
other offeror on thesc terms as required by the provisions of Yederal
Procurement Regulations (TPR) § 1-3.805-1(b) (1964 ed. amend. 153),
vhich states in pettinent-part that:

"(b) Whenever negotiationl are conduc:ed wi:h more than
one offeror, % * & while such: negotintionl =iy ba conducted
luccellively, A11 offerors selected fo pnrticipata in
such negotiations (sce § 1-3.805-1(a)) shall be offeved
an equitable oppo:tunity to subuit such: prica, technical
oz other revisions ir rheir proposals as may result from
the negotiationa. All such offerors shall be informed
of the specified date,{(and time if desired) o¢f the closing
of negotiations and that any revisions to their proposals
should be submitted by that date. * & &"

With respect to’ thn .1nely resolution of irs: protcnt,‘ﬂbrthtop
uuggeu:a that DOC 1ntention311y delayed the. disposition of 1:5 com—
plaint and withheld the information necessary for it to purluc the
proteat. In this regard, the record reflects that DOC's initial
administrative report on this matter wvas racaived in our Office on
Soptanbar 22, 1975. Hounvll, it was not until Jaly 6, 1976, that we
reteived the DOC's final:subaiswion. In view of these nctions. by
lutver dated August 2, 1976, Northrop requested that the contract
avarded to Grusman be declared null and void, or that Northrop be
provided with other relief such as the recovery of its proposal prep-
aration costs.

Y ety T
The RFP, 1issued on Derember 2, 1974, solicited offers for the last

pbase of a CAORF program which was being implemenced in three phases.
The contract was to provide for a 4-month preparition period to
coincide with Phase II of the program and to include 24 monthe of
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op.utuu as coutemplated under Phase III. In addition, sn option
provision for a third and fouri year of operation vas inclwled in
the RFP. The solicitation (page A9, Sectjon G COST PROPOSAL) ‘
raquired offerors to sutmit separate cost proposals for each of

the 4 years. Thece cost proposals related directly to the plans and
schadules required to be subuittad for the yearly tima related budget

© projections.

Mine proposalr eeis Uéceivad by the January 20, 1975, closing
date for receipt of proposals. As a result of its prelii:lmry evalu-
ations, the proponl evaluatiqn b1nard recomaended that only the pro-
posala of Northrop and Crumman’ \-..1\'11 were connidered to be greatly
superio. to the other seven) be; cousideced further. Negotiations were
held on May 6, 1975, and both offerou were vejuested to submit best
and final: off.nra. !lorthrop submitted . its revised. proposal by letter
du:nd May 15, 1975. This latter wan characterized by the firm as its
"best and final offer." Grumman aul:nitted its best and final offer

"‘ny '14, 1975. As a result of the fingl evaluations, DOC states

:; n1' ‘Brusman AN ulected for sward becaue of the superiority of the

mmm‘ cll proposal offered under Grumman's originsl and ravised sub-
aisaions,

om eviav cf the record shm that ‘the coutract awarded to
Crumsan um :June 30 1975, required perf.omnc- in gccordance with
the solicitation as amended and Grmu» s January 20, 1975, proposal
as “asended on May 14, 1975 . (best" and final offer), and by letter dated
June:18, 1975. After raceip!: of bent and‘final offers, DOC discovered
that e lnclr.ad adaqu.ata funding to permit: an initial awvard for 28

jlonthn of pcrfomnce under . a»cont-plus-f:lxed-tee contract. Both
"offeroras submitted their proponln on the bnuis of two 12-month per-

formance periods and a 4-onth phue-in pariod as required by the
solicitation. Northrop's proposal was bassd upon the usa. of 6.06
man-years for the 4-month .phase-in ‘period and 27.1 zan-years for each
12-month period. The ouccnuful Grumman proposal vas submitted on
the ' basis of man-years allocated talpec::lvaly at: 5.41 (4-mouth
period); 23, 67 (firlt yem:) and 26.00 (second yzar). Only the
propaosed awardee, G:tman, vas requestad to resubmit ite cost oroposal
on the basis of perforning under an initial award period of 16 months.
The vemaining 12 months {of the 28 solicited) were to be funded mm

a fiscal year basis along with the optional third and fourth

years of operation., The Grumman proposal vas aoc amended by its
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letter datad Juna 18, 1975, Gruv-lu s 1n1t;a1 price of $2,057,571
for 28 months was prorated to $1,049,967, for the l6-month pcrtod.
DOC maintai..s the 16~month award wvas in accordunce with the RFP
(Introduction and Background, psge 5, section &) which sprnifically
advised offerors, in pertinent part, that:

"Ihe Maritime Administration considers a . 'm of
approximately $2,300,000,00 to be appropriate for the
first 28 months of support, to be divided approximately
$300,000.00 for the first 4 months and $1,000,000.00

for each of the two following twelve-month periods. * * #

*® & ] * *

"Any contract awarded under this requirement will be
funded in fiscal year increments throughout the
performance period. ® # " (Eswphasis supplied.)

Pursuant to this language, DOC assarts that the RFP properly allowad
a countract for the required services to be awarded on a yearly basis.

DOC rejecta Northrp'e argiment that ito propoul was not evalu-
ated fairlf or that Northrop was denied an oppertunity to submit an
optional proposal. DOC notes that in respouse to the Tequest - for beast
and final offers, both rfferors aubn;tted Tevisions to their. propocal-
by May 15, 1975. At that time Crumman submitted 1t.apr10r prnponal
and an optional proposal which differed (from the original) by offer-
ing in-house instead of subcontractor direct labor. . Since the amount
of the Grumman optional 'proposal (§2,057,573) was nearly identical
to Northrop's ($2,040,752), and cost was nnt a decisive factor, the
award was pzde to Grumman on the basie of its technicsl superiority.

Regarding the propriety of ac"epting Grumman'e optionul proposal,
it ‘is clear from the reco:d that “ne optional proponal lub!i:tnd by
Criumman was in accordnnce with the RFP'a guidolinea and 'was ‘not pro-
hibited by the solicitntion. Nbr:htop had tbeusane opportunity to
submit sn optional proposnl under the uolicitation. Therifore, we
do not subscribe to ‘the view that Nbrthrop ahculd tliave been duﬂch of
Crummzn's optional propoanl or that Northropfshould have been”. .lowed
to submit its ovn competitive optional propoaal after the submission
of best and final offers. For DOC to have undertaken such action
would have compromised the integrity of the Federal procurement system
by eagaging in an suction technique prohibited by procurement regu-
lations. See FPR § 1-3.805~1(b), supra.
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Bacauss of the funding arobI.-. DOC states that it was required
to make an sward in a~cordance with ths statutnry rvestriction a;cinnt
obligations in excess of available funds imposed by V1 U.S§.C. § 665(a)
(1970) which statas, in pertinent par:, that:

“"No officer or employee of the Unitul Scates
shall make or suthorize an expenditure from or
cteate or suthorize an obligation under any
sppropriation or fund in excess of the amount
available therein; nor shall any such officer or
employee involve the Govarnment in any contract
or oth.r obligation, fur the payment of woney
for any purpose, in advance of appropriations
mada for such purpose, unless such contract or
obligation is authorized by law."

'R . . . ot i R
A@iilnble funding only permitted a l6é~month award; l.ovever, DCC mafn~
tains that {t intended to obtain tha desired 28-z5n: . performance
solicited by exercising the 12-month option provide: under the
solicitation after additional funds became availabla.

The teaa.ning qualtion "is whether DOC lhould have reopenad
ne;otiationn with both offcrora when it determined after receipt of
best and final offers that adequate’, funding only permitted an award
(in h-cordlncn with the statute, sugra) for 16 months. Our Office
has held that’ to allow any offeror an opportunity after best and final
offers to- -odify or revise his proposnl constitutes.negotiations
vhather such oppértunity resulted from action initiated by the Govern-
sent or the offeror. See 51 Comp. Gen. 479, 481 (1972). Thus, when
a substintial change is made in an RFP which would relax, increase,
or othervise modify the scope of work or requirements solicited, an
additional round of best and final offers incorporating the change
should be conducted vi:h all offerors.

ﬂowovcr, we have held that vhere, after receipt of best and
finnl ‘offera, a reduction in ’funds will not permit the avard originally
conte-platnd it is within lound lduiniutrative discretion to extend
an opportunity to the succenaful offcror to accept award for the
reduced scope, of work, provided the axtenlian of .such opportunity
to other offerora Uouldénot have affected the relative position of
offerors. Donald Ni_ Humphries & Aslociites. at, al, 55 Comp. Gen.
432, 436" (1975), 75-2 CPD 275, We feel it is .ignificant in this
case that each offeror had becn apecifically requested and did submit
proposals on the basis of performing, respactively, the phase-in
period and sach potential year of performance under the contract.
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Crumman had been selected for sward becsuss of its tecimical
superiority before it was determined that the funding was not

available at that timec to commit the Government to the 28 months

needed. Furthermore, the revised price of $1,049,964 ($65,622.75

par month) submitted by Grumman under the l6-month award was less

than its original offer ($73,484.73 per month) for the 28-month

period, Therefora, we do not believe DOC's failure to reopen
negotiationa in this instance compromised the integrity of tha com-
petitive procurement system since it does not appear Grumman's selection
as the successful offeror would have been affected. Donald N.

Humphries & Associstes, supra.

¥hile it 1is regrettable that the Department of Commerc.: did not
provide an adequate and timely response to the protest to Northrop
and this Office, such aztion does not cotistitute grourds for nullify-
ing or voiding a valid and binding contract. We are also unable to
conclude on the basis of the present record that Northrop is entitled
to reimbursemant for its proposal preparation cost since thére is no
indication that the agency's evaluation of offers hac been so arbi-
trary and capricious as to preclude Northrop from an award to which
it was otherwise entitled. DOT Systems, Inc., B-183697. June 11,
1976, 76-1 CPD 368.

For the reasons cited above, the protest is denicud.

,@.& 14&

Deputy Comptroller Gener'a
of the United States






