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. Class y USA
DIGEST: ‘Where it is shown in records that a service member
who resided off post. requested BAQ at the “without
dependent” rate and his request was approved con-
temporanestsly by company, battalion, end brigade
commanders, but dug to administrative breskdown,

not by instsllation comsander, such member way
receive BAQ for the period in gquestion bawed upon
delayed approval by propsr authority eveén where

there is a delay in the issuance of 2 statement of
nonavalilshility since such statement Is not an

order authorizing BAG but rather documentation of
existing facts clearly discernible from other records.

This action is token in resporse to 2 letter dated March 20,
1975, with enclosures, file reference ATZK-CM~FA, from the Finance
and Accounting Office, Haadquarters United States Armor Center and
Fort Knox, Fort Knox, Kentucky, requesting an advance decision
concerning the propriety of wmaking payment of baslc allowance for
quarters (BAQ) at the "without dependent” zate im the case of
Sergeant Pirst Cless y USA, SSaN , for
the pariod December 10, 1972, through September 18, 1974, or in
the alternative, for the period February 12, 1973, through Septem-
ber 18, 1974, in the clrcumstances described., That letter was
forwarded to our Office by the Office of the Comptroller of the
Army (file reference DACA-FAF-P), and assigned Department of
Defense Military Pay and Allowance Committee Control Number DO-A-1237.

The record shows that the member, who was stationsd at
Fort Rnox, Kentucky, moved into an off-post mobile home on Decem
beazr 10, 1972, By Disposition Form dated February 12, 1973, the
member requested BAG at the 'without dependent” rate, which
request was approved by his company commender on February 15,
1973, by his battslion commender on February 16, 1973, and by the
brigade commander om February 20, 1973. That request was then
forwarded to the Commander of the Ammor Center and approval was
recommended. However, the Fivance gnd Accounting Officer states
that they have been unable to detemine whether sny finsl sction
vwas ever taken on that request,
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On August 27, 1974, the member took followup action on

his February 12, 1973 request and further regquested that payment
be made retroactively from December 10, 1972, His company,
battalion snd brigsede commatders recommaended approval. Comment 5
to that followup action dated September 19, 1974, signed dy
Colonel N, W, Hemmes, GS, Director, Industrial Ops, approved the
member's request with the stated intention to mske it retroactive
to Februsry 12, 1973, provided there were no legislative or legal
prohibition, for the reasom that had the member's February 12
request been processed in an expeditious manner, approval would
have been granted under the policies in effect at that time, It
is also indicated that the delay in processing the request of
February 12, 1973, was the result of the membar's transfer to

another unit, administrative inaction, and a misunderstanding
concerning the nature of the request.

: In comment 6 dated October 17, 1974, the Finance and Account-
ing Officer stated that BAQ could be pald from September 19, 1974,
~ provided & statament of nonavallabllity of Government quarters
was issued, but such a certificste would not be honored if dated
or made effective prior to September 19, 1974, Apparently, it
was the Finance and Accounting Officer's view that a statement
of nonavailability is an order authorizing BAQ and sinee retro~
active orders generally may not increase or decresse vested pay
rights and since verbal orders must be confimmed in writing
within a reasonable time, s statement of nonsvailability of Gov-
ernment quarters igsued in September 1974 to cover a period
beginning in December 1972 or Februsry 1973 would be imprnper and
without effect.

- In this connection, the Finence and Aceounmting Officer's
= March 20, 1973 raquest for advance decision cites cur decision

B-169677,May 22, 1970, involving the effect of confirmstion of
8 verbal order after s lengthy delay in a basic allowance for

—- subsistence (BAS) case, ss belng somevhat parallel and applicable.

Quxr decision B-169677, supra, involved a member who was
issued orders dated December 20, 1968, which purportédly con-
' finned verbal orders of December 8, 1967, authorizing the member
- to ration separately. Subsection 4&2(b)(2) of title 37, United
States Code, provides that an enlisted member is antitled to a
basic allowance for subsistence when pemission to mess separately
is granted. The implementing regulations involved provided that
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an authorization Lo mess separately csmmot cover fretreactive
periods but that written ovders lssued in confiymation of
specific verbal eorders within o comparatively short peried of
time after such verbal oxders have bedn lssued may be accepted
as establizbing that permission. However, wheve such confirma-
tory ovders are not promptly issued they may not be 8o accepted
foxr BAS purposss unless there has been full administrstive dia-
closuzes of all facty and clrcunstances which prevented prompt
confirmetion. Since theye was no adpinistrative veport in that
case which explained the reasons for the long delay in lasuing
confimming orders, we did mot accept the written ovders as
providing a legal basis for payment of BAS.

Saction 403Yof title 37, United States Gode (1970), pro~
vides that meubers of the uniformed services entitled te basic
pay are eutitled to BAQ unless azsigned o adeguate Covernoeni
quarters for themselves and thelr dependents, if yith dépendests,
Inplamenting regulations are contained in Part 3Vef the Depart~
pent of Defense Hilitayy Pay and Allowances Entitlements Manual,
Rule 1 of Table 3-2-3)of the Honual provides that BAQ accrues
when a mexber is assigned to a permanent station if Goverument
.quarters are not assigned.

Paxagraph 3-6(b) of Amy Regulation 210-16 {champe 5,
November 21, 1972), provides that the instsllation commsuder
is mpcmnibh for determining when avsilable quarters axe
adequate and sultable for assignment, If he detexnines that
the quarters sre not suitable for sssignment or umavailable,
the individyal may be authorizad to reside offpost and reteive
BAG at the "without dependent” rate, Paragraph 3-8{a) of that
regulation provides that enlisted members in grade E~6 (the
grade of Ssrgeant during most of the relevant period),
may be suthorlzed to live off post and receive BAQ when the
total capacity of the installstion's quarters are or will be
excesdeads the person is mot reguired to live on post as & result
of military mecessity; the person desires to live off post; and
commmunity houeing is available ond appropriate., When the com~
mander or hia designos determinegs that all the conditions are
rmet, he wmay suthorize a person to live off post by simply
approving the request. Usually at that time a statement of
nonavailability of Government quurters is issued by the instal~
lation housing office. Where offpost living is suthorized, 2
member will not recaive BAQ for any of the perinod involved
until the statement has been lssued snd processed through the
installation finance office.
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From the foregoling, it i3 to be obsarved that, in genmeral,
the determination by an installation coumander is conclusgive as
to the rights of a member to receive payment of BAQ, While a2
contemporanecus authorization ox cortificetion of nonavailability
by proper authority usually is considered the best evidence of
the facts, such s contemporanepus certification is not essential
vhen the facts cap be discerned and documented from other records,

The record in the present case shows that en February 12,
1973, the member initiated a request to live off post, which
request had recelved approval by all the levels of command, excapt
by the installation commander, which has been reported would have
been given but for administrative breakdown both as to chain of
command and nonisspeance of a cottemporsry statement of nenavall-
ability of Government quarters, When the oversight was discovered,
a statement wed 1ssued which reflected that Govermment quarters
were not aviilsble to the member duving the peried February 12,
1973, through September 18, 1974,

Therefora, it is our view that the member 15 entitled to
receive BAQ at the "without dependent™ rate for the period
February 12, 1973, through Saptember 18, 1974,

With regard to the period December 10, 1972, through Feb-
uary 11, 1973, while the mewber ststes that he raguested per-
mission to live off post, there is nothing in the file to show
that an appropriate written request was made at thit time, In
the absence of proof that such a request was made by the member
and received, but not fimally acted upon by appropriate authority,
snd that Government quarters were not then avallable, no asuthority
exists for payment of BAQ during that earlier pevied.

Thomuas D. Moris

Compt¥cller General
of the United States






