
DECISION 
o.c. 20548 

FILE: 8-182846 DATE: NOV 14 1975 

MATTER OF: f i f i""'"' "'- _.._~ llequeat or w• vet<> ._e..,t~n .. 
Lieutenen.t C®uander 

OIGEST:l. · i t... t l>etei:mlnation di••llQWing ~ei:v ce memuer 1 re~uest 
foi: watnr of inclebtedneas P\ll"IUatlt to 10 u.s.c. 
2774 i• •ff irnled wh~re reeor4 allows that appliea• 
tlon for \l'aiv•i: WA$ not received within th'fee years 
of ute of clilJCOv•ty (lf oveipayments. 

2, 4 IWlrllber 1'ho ha1 a $400 allotment deducted from bia 
pay and vboae pay 11 IUddenly alld .ubatautially in• 
tt11U1.ted by $400 a mouth foi- a fifteen•month period• 
ln:.;tpit• of fluctuations in bia pay ••t be eonaid• 
ered to be &t fault in uot rea.Udng tha~ tueh 
tnc.r.aaed payment• may be in erro~ at lea•t to have 
~used him to pro<4ptly invutigate the -.tte.r. As 
a result• thU Office i.t pl'ecluded b-y l.O u.s.c. 2774 
(b)(l) from wild~ the ;"OVerparnents. 

Thia action ia in tet:POU•• to a letter, with endosu-res, from 
Ueuteunt CO-ander • USN, • which 

--'+--- _:_C06tt1tutea 1$1 appeal from the deteftdaatl~n by t~ Tranapo'X'tation 
~ "'"~ ~- ad Chiu m.vttion of this Of fie•, which by letter elated Harcb to, 

_ - 19741 ffnied t}le llltmber• I r$qUe$t for a 'Waiver ~f th& claim Of the 
hli.4 State• agatut him in the amount ttf $6.000,. 

1'he f Ue in tteut-.m.ant COlmnander eue shows that 
~riq tl\e •-18JlllUal tTandtion Qf bh pq ree<>rds a.t the end of 

==:=~===--~19u, • clffi,Jction for a f4® moQth1y cle~dent• a. allotment, whiclt 
·· ht hU aathorlzed, wu inaclvertently not entered on hi• JaQUary 1 f}69 

.-~..uaa payrecorcts. 1'be allob.lelit cont11U.J94 to be pd.d for 
fift.-a llOlltha before ~ la4lt of ent-ry was dileQYered in Saptem-
bei 1970 and notiflcatlon of the" i™1•btedn-ess. va.1 made to tht officer 

- _on ltptead>er 17• 1970. By 1.ette't' dated OCtober 4• 1973t addr-esaed 
to tht Mr-.ctot, 8-vy Fwly Allowan.¢e Activity1 Clwela.nd, Ohio• 
t1sa officer raq,uetted waiver Qf all or part of the ·1n~httadn•••• 

Tb9 offic.er'• -raque1t fc>r waiver V4$·fonr.arded, togethe't 'tt.lth 
-• *1n11tr•tt.v• report ou th• matter, to the Tr&n•l)t)rt.atiott and 
tlat.as Dhillon of this Office by th• 'Navy Family AUwmee ~tivity. 
~ '··•tt•r dated DQ.embet 101 1973., The Navy 't'eport ¢0Utdned the 
t.._••4ati0Sl that thtt cfficer' a requeit for vaiver be denied since 
th clata wu not ~~eived within thret years from the dato .of .. 
'1tcov1ry of the overpaymeut u provided by 10 n.s.c. 2774.v 
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Tb-. Dember'• requeat for reeon•ideration states that in late 
AUIUtt 1973 ha had writt.n hi• oriainal lttter on thi• subject 
aacl nbmitt-4 it throup thecht.in of COIUIUUid at hi& plac• of 
a"ipmd.t, u.s. Naval Statton.leflavik., Iceland. U. 1tate1 that 
the letter wa1 tncloraed by pit cosiman? *1:lcl f orwardcd to the 
d11huralna officer thtre. but th.It the letter was retu%lled to him. · 
The Daber cont.Us that h• wa• advhed ;hat thi1 action wu taun 
ln order to achin• compU~• with• Navy in•t~Uon pertaining 
to appliu.don for waiver fU.ed under 10 u.s.e. 2714,iwhieh he 
contend• wa1 not reeliv•d by th• di.aburatug of fiur until Septem
ber 4, 1973. 

The offic•r •t.t.e• that having to put hit request letter 0 in 
the proper foima.t and all of the tequaated atatementa entered * * • 

-~---~ uua•d the time frame to alip into October and therefore over the 
tht'H year titoe Umit". The _offi"i' coucludtt by •t•tiua that dace 
the intent of 10 u .. s.c. 1774fwu to iaak• th• Government rtsponlible 
for ita error• rather than to penal!•• personnel for errora over 
which they havt no c0t1tl'Olt M h ~in& further 1HU1&liJed because 

·-=-=~~-- lt took the Gove:rtllilant al.Jnott one yur to provide the llHt With 
tu.formation on th11 prOiJ=Am and the proceclur4u1 for 1 ta io:splemeutation. 

~---4~~-

=-=-= ·--=--=..--:- AuthodtY tO waive clalti of this natule h con.Uained in 10 
=-"~--~-==-·= u.s.c. 2774-f<SUpp. II. 1~70), .tiibaecU.on (A)v'of vhf.ch providet in 

_ _ part that a claim of the United States against a perton arising out 
- -= __ of aa arrouou1 payment of pay or •l low~li • other thf.n travel or 

.=:::-,c~~~-=~· .. -~ tran1portatiou allow~•• to or on 'bah.alt of • JMmber or fot"M:t 
IQaiber of the \Ulifome4 ffrvicea. the coll.etion of which would be 

~~~~~-.- qain1t equiq Dd aood COUC.ien¢8 and not in the bt•t intere1t1 of . / 
the Vuit•d Stat••• may be waived in Whole or in part. SUba6ction (b)Y 

~~=~- prorl .. a that the Cc>mptroller l.kller,.,l _ or the S.cretaty concerned, a.a 
tb uu uy lMt~ ruy not exercis~ his authority to waive t.ny claim-

.. (1) if• in Ma opinion, there '»Ci•tl• in connection 
with the claim, an indication of fJ:au41 misrtp-rasentation, 
fault, or luk.of &~ f•ith Qn the P•rt Qf the member ()l" 

cy otMr per.on havln& an inht-ett in obtaining • waiver 
of the claf.1124 or 

·n(2) if application for waiver ia received in hi• 
o!f ice after expiration of three y•ara inmediately follcYW
iq the data on which tbe enoneou1 payment ot pay or 
allowance• * * * waa ctiscovartd. 0 

SectiOt'l 91,·5 of the Standards for Waiver (4 c.r .. R. n.s),V 
· P?easlaated pul'auant to 10 u.s.c. 2174t}providos in pertinent partt 

.. 2 .. 
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"~ainia of the United State• arl~lna out of an 
•rrcmeoua P•,.nt of p.,- er allowautos may be waive.d 
in Whol• or ia pa~t tn .-ccord4nce with the puvillon.a 
of .utioa 91~4 wh•ev-eri 

,.fb) the ebb adns out of an •-rrone:ous payment 
of pay Qr allowaa¢e• made to or 1n behalf o.f a ~r 
exaei>t that waivu ~Uon may not be taken unlen 
appllea.tion fa r41;aived dthe:r in the c.ner.al. Account• 
ifll Oft~• or tbe of ti~e Qf the Secretaxy ~rn~d 
within 3 yur• imedia~ely follovilla ta date on which 
the err~us p..ayment of pay ot .Ul~&i W41 

di•covera4. 0 

It l• to h ohaeived that both tub$e4ti01'l 2114(b)(2W and the 
~ ttat&4ardt lrriplementf.ng that law cle.rly tequire that 811 applica• 

Uoo for w.aiV«T uy b• con.14ered for waiver only if ure.ceived" 
within tllt•• year• from the date. of cU.teovery. In this regard• 

--'--~c-- w art uuwar• of e.y au~ri ty whereby ~his· filing requirement 
or ~ time Um.ution impOaed may b• voided ot moctifi.ed by this 
Office OT that of the Seci'.'etaty \i.Oncut~d. 

Wl:dl• the ...mbei- contli\da that an eadier -requ••~ was iut; 
U.. record in the C&•• iiielUdes only ~ requ.••t by the mesnb•r for 

-'----'>----:- waiv•:r of thi• Webtedne11 by lstter dated 04tol>el- 4• 1973. 1t1 
th• abHS14e of J'n.tipt of • ti*lY tppllcatlon tot waivex- of over• 

_:_c_+---- payMQt.•• thia Of ttea 'lt'OU14 ~ pr~luded .fl'Ol!l eonddering thh 
claim for _.dv•r under 10 u.s.c. 2174;f- . · 

Motw1thatandin.a the forqo:lng, eyen if :W4 atsumG. that a le-ttex
nt ff11t by the. JDSber and t~ived by the 41a'but-dtlg off :lc$l' t>rlor 

~"*'_=~~== ~-·t. tbe tlCl>i re.ti~ of tbree year• an4 eiren if we aa~. that thia 
--- eositUtut841 -r•t!pt by the Seer•t•ty of a tiruely application, thia 

=h::::'.::-~ot11e1 vou1• " pr.-1udu un<ttt' io u.~.~. 2174Cb)(1Wtrom sr.antttJg 
wainr on the bad• that there was at least: partial f.tult on the 
part of the ~er. 

~t==c~~ 

The word 0 f.ault" a• ued it'l 10 a,.s.<:. 2774(b)(lY'/\ha$ lxlen 
~~- _ tnterprttff u iU1'14in:g ftlllthittg t&Ore than. a pTOVen overt ®t or 

oahtioa. by • !Mmkr. 'tmu, fault ia ¢onrid:er~d to eld•t if in 
~- __ U&ht of all the facta l t ia detemin.t th.t ~ umb4t .sb)ul4 

have 1motl'll that an enoJ: niate~ Gd ;aka ution to have it .cor
':'~c rM"4. The atatutard employ•d by tbi• Of lice is to d<!ttt.mine 
~-- •thu a re.ato11al>l• ,Ptl'ton ~4 have been aware that he w.aa . / 

--__ c ree.iv1na p&y'l'M:Ut 1li -. .. ., of hi• proper ent~tlemeuta, &-184514,V 
-~~ 8~t••r 109 1975• · · 

. '. 
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rutha, eubaectioa 91 • .5{~)Vof the Standards to~ Wd.vu· 
p'IO'rlda• f.n part that UJ.y aignlf icant wu.pla!ne4 increa11e ia. pay 
er allovanc .. .tlich \li'OUld r•quir• a te~ble P•~aou to make 
t1Mpli-iy co••MGI the cotrectne•a of hh pay c~ ,allownce1 
or'1 .. rilf 1f0Uld pr.elude .a waiver when th4 ._,loy" or --.~ 
faib to 'brlna ~· matter to th• attmtiott of the appropriate 
•ff ielalt. · 

TM officer. J.n hit lettet' dated Oet0bor 4, 1973, point• out 
tb&t be did oot notice the cwarpayments tor the fo11owin& uasoua 

"* * * tirst1 I waa not drawf:a.g f\fll ~y due to 
f1J:f louuc:n. seMndly. l ~ •h:awi'QI combat 
pay, reuivin& • u:c. 49heuoc fot •el'Yice iu 
Viet Mam and recelvd a lont;M ty and ptdo4J.c 
pay rd• .aurtna W• time p.-riod e.ll of whlch 
t..t-4 to diato"¥t f/J'/ actual pay rate." 

. I 

While :lt it ~h•Cl that ta member1 a p&y ~1 not lutve 
km tH Nl!le la Yarlou8 ll!Olltlu~ the i•l'Dff Of f40() in a siqle ••th for DO reuon except ~ 6drd.aist-rative error n• an 
bcrtU• wtdcrh wuld not'° wnoticd by a rulONbh ~'r. 
Abo, lttlldaecl luv• m'l4 ••l'J:lift&• 1tat.~t.a au l•s~ perlod
lully to ..0.Ta 1>f th• unifo't!Md iitmc•• f oT the purpoN of 
lufoftd.q tbeaa of exac:.ily ._t tntltl~t• and ~vetiona go 
1-t.o amvin& U thtir Mt PtYif 

lll th• p-rea.nt cue. 1n spit.a of fi~tus,t!()Ug in llia P•Y whit. 
in Yiatum, tbt ~r*• pq wa•, in effect:. inc~eaHd 'by $400 a 
llllMth, affeedTe iu Januaty 1%9-. lA Ot.lr rl"'1, thh l4tl• :lt1creuft 
Ao\ald have ken auf f !Gient to hav• 4.l•rt-.J t.b• lMmber to the prob

==i==~ oUity that JM "" reet!Vic; •~• tlwt h1* othuwiM proper $1titl_. -t• ad ahovld hav• C.tUPl him to pl"CDlptly !Av&atigat• th' Mattu 
~=+-=~to dtt•rillM the C4)ttet.bieH of hit Mt p;ay. 

ACeol'dinaly, we '" 1M> ~•i• upon wbteh the tambar' # requ•at 
for waiver l'fJll1 ht costddar~ul and ti. "ti.on taken by ovr 

- Traaaporutlon anc1 Cld.• Div1a1on it •t.tat.S.'1144. 

ura:iTmi soooLA&-
nro·r- the~ 11 • ;._ ·-·--·-- ..,;omptro er -.u•rd 

of the United State• 
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