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THE COMPTROLLER GENERAL 47O
OF THE UNITED STATES

WASHINGTON, D.C., 20548

DECISION

FILE:

B~182846 paTe:NOV 14 1975

MATTER OF: p quest for waiver of indebtedness =

Limitenant Commander

D'GESTL Determination disallowing service member's request
for waiver of indebtedness pursusnt te 10 U,§,C.
2774 is affirmed where record shows that applica-
tion for waiver was not reteived within three years
of date of discovery of overpayments.

2, A membar who has a 3400 allotment deducted from his
pay snd vhose pay is suddenly and subgtantially in-
¢rensed by 5400 a month for a fifteen-month period,
in:spite of fluctuations in hiz pay must be consid-
erad to he at fault in not realizing that such
increased payments may he in error at least to have
caused him to prouptly investigate the matter. As
a result, this Office i3 precluded by 10 U,S8.C. 2774
{b)(1) from waiving the ;o’varpa?'mnts.

= This action is in response to a letter, with enclosures, from

~ Lieutanant Coamander » USK, , which

~constitutes an sppeal from the determination by the Tramsportation

snd Claims Division of this Office, which by letter dated March 20,

1974, denled the member's request for a walver of the claim of the
United States against him in the amount of §6,000,

The file in Lieutenant Commander case shows that

during the semiannual transition of his pay records at the end of
1968, & deduction for s 3400 monthly dependent's allotment, which

he had suthorized, was inadvertently not entered on his January 1969
snd gusceeding pay records. The allotment continued to be pald for
f1fteen months before the lack of entry was discovered in Siptenw

ber 1970 and notiffcation of the indebtedness was made to the officer
~on Beptember 17, 1970, By letter dated October 4, 1973, addressed

to the Director, Navy Family Allowange Activity, Gleveland, Ohio,

tha officer requested walvar of all or part of the indabtednass.

— The officer's request for walver wag forwarded, together with
aa adainistrativa report{ on the matter, to the Transportstion and

~ Claims Division of this Office by the Havy Femily Allowance Activity,
by letter dated Dacember 10, 1973. The Mavy report contained the
vecomugndation that the officer's requept for waiver be denied since
the claim was not raceived within three years from the date of .
discovery of the overpayment as provided by 10 U,5.C. 2774.)
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The membar's requeat for reconsideration states that in late
August 1973 hs had written his original letter on this subject
and submitted it through the chain of command at his place of :
assignment, U,8. Naval Station, Keflavik, Iceland. He states that
the letter was endorsed by his coumand and forwarded to the
disbursing officer thers, but that the letter was returned to him. -
The member contends that he was advised that this sction was takan
in order to achieve complisnce with a Navy instruction pertaining
to application for waivaer filed under 10 U,5.C. 2774,fwhich he

contands was not received by the disbursing officer until Ssptem-
ber 4, 1973,

The officer states that having to put his request letter "in
the proper foymat and all of the requasted statements entered * ¥ ¥
caused the time frame to slip into October and therefora over the
three year time limit". The officer concludes by stating that since
the intent of 10 U.5.C. 2774twas to make the Government responsible
_ for its errors rather than to penalize pexsonnel for errors over
vhich they have no control, he 1is being further penalized because
4t took the Government almost one year to provide the fleet with
information on this program and the procedures for its implementation,
- Authority to waive clalms of this nature is containved in 10
U.8.C. 2774{(Supp, II, 1972), subsection (&)/of which provides in
— part that a claim of the United States agalnst s person arising out
of an erroneous payment of pay or allowances, other than travel or
transportation allowancez, to or on bshalf of a wamber or former
member of the uniformed sarvices, the collection of which would be
against equity and good consciance and not in the best interasts of
the United States, may be waived in whole or in part. Subssction (b)/
_provides that the Comptroller General or the Secretary concerned, as
~ths case way be; may not exercise his authority te walve any claimew

"(1) if, in his opinich, thers exists, in comnection
with the claim, an indication of fraud, misrepresentation,
fault, or lack of good faith on the part of the member ox

any othsr persvn having an interest in obtaining a waiver
of the claimj or

M{2) if application for waiver ia received in his
office aftar expiration of thre¢ years immediately follow-
ing the date on which the erroneous payment of pay or
allowances * ¥ * was dlscovared,"”

8sction 91,5 of the Standards for Waiver (4 C,F,R. 91.5),\/ -
- Promulgated pursuant to 10 U,8.C. 2774;j\pmvidrss in pertinent parts

‘z'
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“Glaims of the United States arlsing out of an
erroneous payment of pay or allowances may be waived
in whole or in part in accordance with the provisions
of section 91,4 vhenmever:

"(b) the claim arises out of an arronecus payment
of pay or sllowances made to or in behalf of a member
except that walver action may not ba taken unless

application i3 recaived eithar in the Gemeral Accounte
ing Offize or the office of the Secretary comcerned
within 3 years immediately following the date on which

the erromous psyment of pay or sllowances was
discoverasd,"”

It 13 to be observed that both subsection 27?4(1:)(2)\/“@ the
standards implementing that law clearly vequire that sn applicae-
tion for waiver may be considared for walver only if “received"
within three years from the date of discovery. In this regarxd,
we are unaware of sny authority vwhereby this filing requiremént

or the time limitation imposed may be volded or modified by this
~ Dffice or that of the Secretary concernad,

While the member contends that an earlier request was sent;
the racord in the cass Includes only the request by the member for
vaiver of this indebtednass by letter dated October 4, 1973. In
the absence of recaipt of a timely application for walver of ovare
psywsnts, this Office would be precluded from songidering this
claim for walver wmday 10 HOSCGG 2774:1’\

Notwithstanding tha foregsing even If we asaume that & letter
vas sent by the member and received by thae disbursing officer prior
to the sxpiration of three years and even if we assume that this
constitutead receipt by the Sécretary of a timely appiication, this
Office would be precluded under 10 U.8.C. 2774(b)(1Wfroa granting
waiver on the basis that there was at lust partial fault on the
part of the member,

The word "Fault” as used in 10 U.5.C. 2774(b)(1)Phas been
interpreted as including something wore than a proven overt act or
oaission by a member, Thus, Fault i3 considered to exist if in
light of all the facts it is determined that the wmember should
‘have known that sn error exiated snd taken action to have it cor-
Tettad, The standard employsd by this Office i3 to datermine
vhether a reasonable person should have been aware that he was

tecalving payment In excess of his proper entitlemsnts. &184514,/
“ptdnblr 10, 1975,
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Furthar, subsection 91.5(c)\4£ the Standards for Walver
provides {n part that any significant unexplained inerease in pay
or allowancas which would require a reasomable person to make
inquiry conterning the correctness of his pay or allowances
ordinarily would preclude s waiver vhen the euployee or member
falls to bring the matter to the attention of the appmp:iata
eofficials.

The officer, in his letter dated Getober 4, 1973, pointas out
that be éid not notice the ovarpayments for the following reasonss

“# % % Flrst, I was not drvawing full pay dus to
my location., Secondly. 1 was drawing combat
pay, recelving a tax deduction for service in
Viet Kum and raceived & longevity and paricdic
pay ralae during this tice period sll of which
tended to distort my actusl pay rate.” ‘

While it {s vecognirzed that tha membar's pay may pot have
been the same 1u verious wonths, the fncrease of 3400 in & single
wouth for no reason except the ahiaistzativa RTTOL Was an
insrease which would not go unnoticed by a reasonsble member,
Also, itemized leave and darnings statements are Lssued pericd-
fcally to wesibers of the unifoxmed sarvices for the purposa of
informing them of exsctly what smtitlesents and deductions go
into axriving at their net pay.

' In the prasent case, in spite of fluctuations in his pay whils
in Vistnam, the member’s pay was, in effect, increased by $400 a
“month, effective in January 1969. In our view, this large increase
should bave baen auificient to kave alerted the wmember to the prob-
ability that be ves vecelviog more than his otherwiss propar entitle-
nants and should have csusaihim to prooptly investigats the matter
- to determine the correctuness of his net pay.

Agcordingly, we see mo basis upon which the membarx's request
for walver may ba considered and the action tsken by our
Transportation and Claims Pivision {s sustainad.

EILTON édb@i";m“

of the United States
-~ -






