
' THE CCMPTFDOLLIER GENERAL
CECISION )oF THE |UNITIED STATEs

V %AS HINGTO N. . C. 2054 6

FILE: B-181432 DATE: October 20, 1978
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DIGEST: 1. Provisions in Small Business Administration
(SBA) Guaranty Agreement which state that
(1) until required fee is paWd, loan is not
covered by S1A guarantee and (2) fee must
be paid by the lending institution within five
days of the first disbursement of the loan,
create condition precedent binding'on the
lending institutions and SBA. While the
requirement that the fee be paid within five
days is not necessarily a material one, the
requirement fci.- payment of the fee prior to
the borrower's default is crucial to Govern-
ment's interests and SBA may not purchase
the guaranteed loan if'the fee has not been
paid prior to default. B-181432, March 13,
1975, is affirmed.

2. Our decision B-181432, March 13, 1975,
which held that under. Guaranty Agreement
Small Business Administration (SBA) could
not purclhase guaranteed loan if required
guaranty fee had not been paid by lender
befo"re loan went into default is affirmeu.
No, officer or agent of Government has
authority to waive this type of contractual
right which his accrued to the United States
without compensating benefit. Moreover,
SBA is not estopped fiom enforcing guaranty
fe2 provision since e step test for estopping
Government ha:. not been satisfied.

This deeisicn ii in response to a request from the Admin-
istrator of the Small Business Admini'stration (SBA) for our Office
to rec6nsider our ruling in B-181432, March 13, 1975. In that
decision, we concluded that under the language of the Blanket
Guaranty Agreement in effect between SBA and lending institu-
tions participating in SBA's guaranteed loan program, SBA could
not purchase a. guaranteed loan if the requil ed guaranty fee had
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not been paid by the bank before the loan went into default or
before the bank had reason to believe that a default was imminent.

The Administrator's request for reconsideration was made in
the context of litigation that has arisen as a result of SBA~s refusal,
pursuant to our decision, to honor its guaranty on several loans
made by two California banks--the Bank of America National Trust
and Savings Association and the Crocker National Bank (plaintiffs).
Enclosed with the Administrator's letter was a memorandum ore-
pared by legal counsel for the plaintiffs which takes the position
that' our original decision was legally erroneous and should be
modified to allow SBA to purchase loans even though the guaranty
fee was not paid prior to default. This memorandum was submitted
to our Office pursuant to the specific request of the United States
Attorney for the Northern District of California and the Assistant
United States Attorney handling the litigation in an attempt to
achieve "administrative resolution of this dispute. " SBA's letter
also contained a copy of a Department of Justice memorandum
recommending settlement in a similar case, Santa Monica Bank
v. A. Vernon Weaver, U.S. D. C., C. D. Ca., Case No. 77-2133-
FW, on the basis of wvhich an out of court settlement was reached
in that case.

Generally, our Office will not render a decision on a matter
that is before a court of competent jurisdiction. See 53 Camp.
Gen. 730 (1974); and 52 Comp. Gen. 706 (1973). Ilowever,' we
will consider a question submitted to us where the court requests
or expects our decision. See 55 Comp. Gen. 413 (1975); and
56 Comp.. Gen. 487 (1977).

Since the Justice Department has stated that the courts in which
the two suits are pending have been advised of the DepartmenY2's
attempt to resolve this litigation administratively, during which
time the courts have agreed to delay trial of both suits for a short
period of time, we will consider SBA's request for reconsideration.

The Administrator sets forth the basis for SBA's request as
follovs:

' "' recent dispositions of cases on this same
issue have presented a problem to the Agency and the
Department of Justice attorneys representing the
Agency from the standpoint of defensibility of the
propriety of the Agency actions in denying liability
under the SBA guaranty merely on the strength of
the Comptroller General's Opinion without resort to
the facts surrounding specific cases.
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"In addition to the suits filed by the Bank of
Ameriea and Crocker National Bank, four other
suits have been brought against the Agency, Two
of these, Santa Monica Bank v. A. Vernon Weaver,
U. S. DoLC., C. D. Ca., Case No. 77-2123-FlV, and
First Enterprise Bank v. Mitchell Kobeltnski, U. S.
D.C.,N.D. Ca, Case No. C-76-560-WI-O, have
been settled by the Department of Justice. In each
of these cases, the bank agreed to forego interest
to which it normally would have been entitled Upon
payment by SBA of its participation share of
principal. For your information and review, we
enclose a copy of the memorandum from the Depart-
nent of Justice which sets forth a legal analysis of

the Santa Monica litigation. In concluding its Tmemo-
randum, the Department states that 'the facts strongly
favor the plaintiffs' argument that the plaintiffs were
justified in believing that the timing of the payment
of the guaranty fee was not material to a valid
Guaranty Agreement.' IETmphasis added.)

"To date the Agency hap- denied liability on ap-
proximately thci.-ty-s. ven loans onnthe' basis of the
Comptroller Giheral's Opinion i-181432. These
loans involve a total principal indebtedness of ap-
nroxinateiy $1, 000, 000. Since the facts in Santa
Monica are fairly representative of all deniaIsvwe
are of course concerned that more suits will be
filed agdinst the Agency with the same end results.
We therefore urge that your ruling be reconsidered
in light of the analysis prepared by the California
banks and the position taken by the Department of
Justice.

"To facilitate the disposition of these cases
without resort to unnecessary litigation, it is sug-
gested that the Agency be authorized to negotiate
settlements in loans where it is apparent that the
facts:If such cases are parallel to the facts pre-
sentd'edi. lSahta Monica and First Enterp"rise. In
each su'chi case settlement would be attempted on
the samhebasis on which Santa Mbnica and First
Enterprise were settled. Settlement offers woud
be extended only to those banks where it is clearly
demonstrated that the bank inadvertently neglected
to pay the guaranty fee. Settlement would not be
attempted if the facts indicate that the banks were
grossly negligent in payment of the fee or attempted
to avoid payment thereof. "
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Our conclusion in the subject decision was based largely on tihe
language of paragraph 2 of the Blanket Guaranty Agreement which
provides that "An approved loan will not be covered by this agree-
ment until lender shall have paid the guaranty fee for said loan as
provided in paragraph 5 of this agreement. " We also relied on the
longstanding principle that no officer or agent of the Government
has the authority to waive contractual rights which have accrued
to the United States or to modify existing contracts to the detriment
of the Government, without adequate legal consideration or a com-
pensating benefit to the Government.

In their memorandum, the plaintiffs maintain that our deci-
sion is erroneous from a legal standpoint since the guaranty fee
provision contained in the Guaranty Agreement should not have
been treated as a condition precedent. To support their position
the plaintiffs make the following four basic arguments:

"(1) The contract language is ambiguous as to the
status of the guaranty if the fee is paid after
the expiration of the 5 day period.

"(2) The requirement that the fee be paid within
5dEys is not material to the contreact, and
enforcement of the requirement, 'Is i con-
dition precedent, would "esult in a total
forfeiture.

"(3) The requirement that the fca be paid within
5 days was waived by SBA personnel.

"(4) SBA may be estopped by its actions from
enforcing the requirement that the fee be
paid within 5 days. "

The Justice Department memorandium prepared in connection with
the Department's settlement in the Santa Monica litigation also
takes the position that the facts of that particular case support the
Santa Monica Bank's assertion that it was "justified in believing
that the timing of the payment of the guarantee fee was not material
to a valid Guaranty Agreement. "

The provisions of the Guaranty Agreement which are in dis-
pute are paragraphs 2 and 5. Paragraph 2 provides that a loan
is not guaranteed until the lender has naid the guaranty fee re-
quired by paragraph 5. Paragraph 5 ovides in pertinent part
as follows:
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"Within 5 days of the first disbursement on account
of each loan, Lender shall pay SBA a one time guarantee
fee amounting to 1 percent of the total amount guaranteed
by SIA. However, in those cases whcre the SBA share
is $100, 000 or more, a fee may be paid in two install-
ments: one-half within 5 days of the first disbursement,
and one-half on the first anniversary thereof or upon
Lender's demand for SDA purchase in the intervening
period. If the two installment option is elected, an
approved loan will be covered by this agreement upon
payment of the first installment. * * *'

(The plaintiffs' legal memorandum also refers to paragraphs 2
and 5 of a different type of guaranty agreement coyering con-
tract or line of credit loans, although those provisions are
essentially the same. )

1. The Five Day Rule.

Both the plaintiffs and the Department of Justice contend
that the requirement that the guaranty fee be paid within 5 days
is neither a condition precedent lior material to theba sic agree-
ment between the SBA and the lending institution. Wre believe,
however, that our prior decisions have been misconstrued.

In light of the first sentence of paragraph 5, the plaintiffs
state that the "SBA contract is v-ribiguois as to the status rf the
guaranty if the fece is not paid within live days but is paid there-
after. " We agree. - In fact, our decision of March 13, 1975,
specifically recognized that the Agreement is ambiguous in this
rAespect when we said the following:

"It is clear under -aragraph 2 of the Guaranty
Agreement thrat an approved loan is not guaranteed
thereunder 'until' she lender has paid 'the guaranty
fee for said loa.ias provided in paragraph 5' there-
of. Paragraph 5 provides, in pertihnet part. that
'within 5 days of the first disbursement on account
of each loan, lender shall pay SBA a one time
guaranty fee amounting to 1 percent of the total
amount guaranteed by SBA. ' Although it might
appear from reading paragraphs 2 and 5 together
that unless the guaranty fee is paid within 5 days
of first disbursement of the loan, SBA's obligation
to 'guarantee' an approved loan is extinguished, the
use of the word 'until' in paragraph 2 implies that
lending institutions can pay the required fee after
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the initial 5-day period has elapped. Of course
in such case the lo3" would not be covered by the
guarantee until the fte s is paid, since paragraph 5
modifies paragraph 2 only to the extent that it
permits guaranty coverage of the loan from the
date of first disbursement provided the guaranty
fee is paid within 5 days of such date. Thuo while
paragraphs 2 and 5 of the Guaranty Agreement
when read together may be somewhat ambiguous,
we do not believe that such provisfons need be con-
strued as precluding SBA from guaranteeing the
appropriate percentage of the balance.of an ap-
proved loan outstanding r the date the guaranty
fee is paid, provided, c- course, that the loan is
not in default and that n :ither SBA nor the lending
institution are aware a , or have any information
indicating, the likelihe ad of an imminent default
by the borrower. "

In other words, we have stated that we will not object to
SBA's guaranteeing a loan where the required fee has been paid
after the 5 days have ebipsed. It is not the requirement that
the fee be paid within 5 days of disbursement which we have con-
sidered to be the important and relevant condition precedent;
rather, we believe that under the Guaranty Agreement, it is
the payment of the guaranty fee any time prior to default (or
knowledge of impending default) which is material to the agree-
ment. FIoweser, if payrment of the guaranty fee was also per-
mitted after a default had occurred, or an impending default
became known, all participating lending institutions would be
able, in effect, to receive the full benefit of SBA's guarantee
without havingito pay anything for it until after the need for the
guarantee become known, See B-181432, Novei-iber 12, 1975.
In ,many ways the guaranty fee requirp-aient is anaopgous to the
requirement in an insurance contract that the insured pay a
premium prior to obtaining any insurance coverage. In the event
the insured contingency occurred 'Pfj-e the required premium
was paid, no insurance coverage would exist. We believe the
same rationale Is applicable here.

2. Lack of I.atci'iality.

As suggested in the plaintiffs' legal analysis, the implicit
basis for our March 13, 1975, decision was our view that the
guaranty fee requirement set forth in the Guarantee Agreement
was a "condition precedent" to SBA's obligation to purchase the
guaranteed portion of the loan upon default. A "condition pre-
cedent" is generally defined as follows:
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"* ** A condition precedent 8 8 4 is one which is
to be performed before some right dependent there-
on accrues or some act dependent thereon is per-
formed. Federal Land Bank of Louisville ,.
Luckenbill, 213 1nd. 616, 13 N. L ed K 531533. A
'condition precedent' is one that is to be performed
before the agreement becomes effective, and which
calls for the happening of some event or the per-
formance of some act after the terms of the contract
have been agreed on, before the contract shall
be binding on the parties. Rogers v. AMaloney,
85 Or. 51, 165 P. 357, 358,MIrcer-Lincon
Pine Knob Oil Co. v. Pruitt, 191 Ky. 207, 229
S. W. 374. r

See Black's Law Dictionary, 356 (Rev. 4th ad. 1968)
Also see B-181432, February 19, 1976.

The plaintiffs also argue that the 5-day requiren'ent is not
material to the contract and that enforcement of the i equirement
as a condition precedent would result in an unfair forfeiture which
would not be favored by the courts. As noted above, we do not
consider the 5-day requii'ement to be a bar to SBA's guarantee
of a loan.

To suipport its contention that the guaranty fee requirement
was not a-material part of the contract between SBA and the banks,
the plaintiffs argue that the consideration for SBA's guaranty is
not payment of the fee, but is the making of the loan to an other-
wise uniqiialificd borrower. Since the Federal Government is not
In the business of guarantying loans for profit and since the fee
is not required by the Small Business Act, the plaintiffs maintain
that it would be difficult to convince the courts that payment of
the fee is a material part of the guaranty contract. It is also
argued that SBA personnel failed to adequately alert the banks as
to the possible effect of the failure to pay the fee on time and
generally did not treat the guaranty fee provision as a condition
precedent,

We disagree with the plaintiffs' arguments in this regard.
Although it is true that the Small Business Act does not itself
require SBA to collect guaranty fees and that SBA is not in the
business of guaranteeing loans for profits, it does not follow
in our view that the fee payment requirement is not material.
First, statutes authorizing an agency to establish a particular
program commonly do so in general terms without specifying
the precise manner in which the program is to operate.
Generally, the agency administering the program is authorized
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to promulgate such rules and regulations es are deemed neces-
sary mn order to realize the statutory purpose. Such a pro-
vision is contained in secticn 5(o)(6) of the Small Lusiness Act,
as amended. 15 U.S. C. 5 636(b)(O) (107), authorizing the
Administrator of SBA to make such rules and regulations as he
deems necessary to carry out the authority Vested in him pursuant
to the Small Business Act. Pursuant to this provision, SBA pro-
mulgated regulations which are contained iA, Chapter 1 of
title XIII of the Code of Federal Regulations. The requirement
that lending institutioi:g participating in SBA's guaranteed loan
program pay a guaranty fee it set forth ct 13 C. F. R. 5 120. 3(b)
(1977) which provides in pertinent part as follows:

"In guaranteed loans * * *, a guaranty charge
shall be pa* able by the financial institution
to SBA for such agreements.

* * * * *

"Effective January 1. 1973, the guaranty is
set on a 1-time basis at 1 percent of the
amount of the authorized guaranteed portion
of the loan, and is payable at first disburse-
ment by the participating l*ser. * *1"

We do not believe that v reqIucinement such as this, set forth
in clear and unambiguoLs terms in both the contract between the
parties as well as a statutory regulation, can be said to be im-
material.

Furthermore although SBA did not require lenders td pay the
guaranty fee as a condition precedent to SBA's guaranty until
January, 1973, SBA has. always charged this type--s' fee or its
equivalent to lenders participating in SBA's guarhnteed loan pro-
gram as wei2 as its predecessor--the deferred participation loan
progran.. In fact, as explained by SBA in its original submis-
sion vwhich resulted in our decision of March 13, 1975, the one-
time guaranty fee provis;3n that was adopted in 1973 was develop-
ed in order to rerolve the administrative problems SBA had been
having in collecting the fee. We were informally advised by SBA
:Lt that time that in some instinces, lenders were not paying the
guaranty fees unless the borrower defaulted, at which time SBA
was requested to and in fact did purchase the guaranteed portion
of the loan. It was also pointed out by SBA in its submission
that substantial guaranty fee payments were involved. For
instance, in fiscal year 1974 SBA received fee payments total-
ing $14, 278, 266. 08.

Moreover, even if SBA may not have done everything pos-
sible to advise lending institutions that under the revised Guaranty
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Agreament, payment of the ggarmAtty fee "was a condition pre-
cedent" to SBA's guaranty., w'J do: not believe that it was under
?ny legal obligation to do so since the language in the agreement
i'Iself is, as stated above, clear and unambiguous in that respect.
It is of course a fundamental precept of contract law that in the
abrence of fraud, misrepresentation, or similar valid legal
defense, a party to , contract is bound by the provisions contain-
ed therein, notwithstanding any allegation that he was unaware
of the existence of some or all of such provisions. See B-181432,
July 7, 1978.

Also a reexamnuxation of SBA's original submission reveals
that SBA did viei', the guaranty fee provision as a condition pro-
cedent. As expi&tned by SBA, in the summner of 1974, the agency
began to become aware of the number of lenders that were not
complying with the guaranty fee requirement. Accordingly a
uniform follow-up procedure memnoran~um was issued to all of
SBA's field offices containiAg a sample form letter to be sent to
all delinquent lenders advising them that if the fee were not
received' Within 15 days, SBA's guaranty would be terminated.
The instruction memorandum and the form letter also stated
"that the delinquent fee would not be: accepted by SEA where the
borrower was in default on the loan prior to the payment of the
guaranty fee. (JEmphas s added.) Considering all of these
crTcMnmstances, we cannot agree that payment of the guaranty
fee was an immaterial part of the contract between SBA and
participating lenders.

3. Waiver and Estoppel.

The plaintiffs maintain that, as a matter of law, SBA either
waived the requirement that the fee be paid within five days of
disbursement or, in the alternative, that SBA is estopped from
enforcing that requirement. As stated above, it is the payment
of the guarantee fee prior to default, rather than within five days
of default, which is material and we will focus our discussion on
that factor.

SBA has not specifically requested that we dqtermine whether
waiver or estoppel might form the basis for upholding its guarantee
of any or all of the specific loans involved here. Although for
purposes of discussion, we have assumed, to a limited extent,
that the plaintiff's specific allegations are representative of other
loans irn which the guarantee fee was not paid prior to default,
we have not focused our attention on the loans to these plaintiffs.

For the reasons discussed below, and in some of our prior
decisions, we continue to hold that SBA has not waived or been
estopped from enforcing the requirements of its guarantee agree-
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ment that the fee be paid before the loan is coversid. While the
doctrines of waiver and estoppel might, in a particularly compelling
case, form the basis for a conclusion that SBA's gru.rantee was
still in effect for a specific loan, a specific showing in that case
of unusual aad compelling circumstances would be required.

A. Waiver

The plaintiff's waiver argument appears to be based on several
factors. First, it is alleged that with respect to several of the
loans involved, correspondence between the banks and SDA con-
tinuerl to treat these loans as if SBA Is guaranty was still in effect,
even though the guarnnty fee had not been "timely" paid. SBA's
action in this connection included meeting And working with the
lender and the borrow er in an attempt to solve the borrower's
problem, approval of revisions in the loan agreement in one in-
stance, and other similar actions tending to show a real and con-
tinued interest in the loan. Second, it is maintained that in several
instances SBA specifically advised the bank, after default had oc-
curred and the bank haJ demanded payment on the guaranty, that
the bank's demand had been approved even though the fee had not
been paid. In this connection it is also alleged that SBA requested
and accepted payment of the guaranty fees on several loans after
SBA was aware that the loan had already defaulted. With respect
to two of the four loans involved, it is further alleged that SBA
has never returned and is still holding the respective guaranty
fees. Finally it is argued that SBA took specific r ctions on
several loans after the defaults had occurred, including request-
ing assignment of the loan documentation and collateral and
partially liquidating the collateral in one case, even though the
guaran4y fees had not been paid prior to default.

In discussing the waiver theory, the 5-day requirement is
intertwined. It should again be noted that the plaintiffs conten-
tion that the 5-day requirement was waived by SBA is not in
issue, since, as stated above, our decision was not based on the
failure of lenders to pay the fee within 5--days of disbursenxent.

Our decision was based on the failure of lenders to pay the
fee at any time prior to default by thcborrower. We addressed
the waINer argument in our original decision when we said the fol-
lowing:

"With regard to SBA's accepting the guaranty fee
after a loan is in default, it is clear that such
action would modify to the Government's detriment
the terms of sections of the Guaranty Agreement
requiring payment of the guaranty fee before the
lo-n is covered by the guarai.tee. The stated rule
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in this regard is that no officer or agent of the
Government has the authority t waive contractual
rightr which have accrucd to the United States or
to modify existing contzacts to the detriment of
the Government without adequate legal considera-
tion or a compensating benefit flowing to the
Government. See 46 Coznp. Gen, 014 %1967);
45 Id. 224 (1965); 44 id. 746 (1965); 41 id. 169
(19T); and decisions cflted therein." 

Also see Bausch & Lomb Qatical Com ant v. United States, 79
Ct. Cl. 584, 607 (1fT31 cert. denie . S. 'W57MTF and
Pacific Hardware & SteeTC~i \av. United States, 49 Ct. Cl.
TM Sa, 11914Xr

In B-181432, November 12, 1975, we said the following.:

'`t officers or agents of the Government do not
have the authority tn waive the ount-actua)l
rights of the Governmer' directly, they can not
do so indirectly by means of following- a particular
course of conduct."

Also see B-181432, February 19, 1976.

We recognize that some exceptions to the general rule against
waiver of contractual rights that have accrued.to the Government
have been made by the courts. In this regardthe plaintiff relies
primarily on three cases to Eupport its position- -First National
Bank of McMinnvilie. Tenne-see v. Klepe, 409 ]'7i. 1]0
(E. D. Tonn. TM75), Giesharn and Conmpany. Ic. v. United States,
470 F. 2d 542 (Ct. CT-. M, and Didustrial UraniumCmpany .
United'States, 376 F. 2d 861 (Ct. CITU167To } ever, it is our
VLe~w that all of thene cases arc distinguishable fromn the matter
under consideration.

The case involving the McMinnville Bank is of special interest
since it also involves SBA's guaranteed loan program. In that
case, the court concluded that the lender's failure to obtain certain
agreed upon security docun-icnts constituted substantial and funda-
mental nonperformiance by the lender, giving SBA the right to
rescind its guarantee or the particular loan involved. Upon learn-
ing of the Baik's material "breach, "T SA wvas cbnfronted with an
election of remedies--either to rescind its agreement or stand
upon it. 'The court went on to hold that SBA's accep+ancec of the
guaranty fee, payment of which was not a condition precedent,
after len:ning of the breach by the Bank constituted a waiver of its
right to rescind.
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Unlike the case at hand, SBA's c.ontinued acceptance of the
"consideration" it was entitled to under the contract did not subject
the Government to immediate liability and require it to purchase
the guaranteed portion of the loan. The borrower might never
default on the loan and, hence, SBA might not be called on to
honor its guarantee. That is, the Government merely chose to
continue its existing contractual relationship. However. SBA's
acceptance of the post-default payment of the fee in the instant
situation--in contravention of the clear terms of the contract--
would immediately subject SBA to payment of the guarantee.

Furthermore, we do not believe that the courts rulings in
either Gresham or Industrial Uranium arc applicable to the case
at hand because both of those cases involve significantly different
factual situations. In Gresham, the issue was whether a pro-
vision contained in the specifications of a Government procure-
ment contract requiring that the dishwashers, that were the
subject of the contract, be equipped with automatic detergent dis -
pensers had been waived by the contracting officer overseeing
the contract. We do not believe that a decision in the relatively
specialized area of Government procurement law involving this
type of provision is applicable to a situation involving a com-
pletely different type of provision in a Government loan program,
compliance with which is required as a condition precedent of
the Government's guaranty.

The Industrial Uranium case involved a provision in a circular
published by the Atomic Energy Commission (AEC) concerning
the maximum lime content of uranium bearing ores, which had
never been enforced by the ARC since the circular had been pub
lished. Among other reasons, this case is not applicable *o the
instant situation because the Guaranty Agreement containing the
condition precedent under which SBA was operating was relatively
new and no pattern of either enforcement or nonenforcement had
yet been established. As mentioned above, in the summer of
1974, prior to requesting our Office to concur in its prcposal to
waive this requirement, SBA initiated a procedure of alertin:;
lenders that SBA would be enforcing the new provision, adopted
in the prior year.

B. Estoppel

Ilaving concluded that, as a general oroposition, waiver is
not applicable, we turn our attention to the closely related theory
of estoppel, which was the primary basis for the Justice Depart-
ment's recommendation to settle the Santa MXIonica litigation. The
primary diffcrencc between the two thieor ies is that the party
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claiming estoppel must demonstrate some degree of prejudicial
reliance on its part upon the misrepresentation of the party to be
estopped.

In its settlement recommendation in the Santa Monica case,
the Justice Department said the folloivlng regarding estoppel:

"There is a significant possibility that the agency
might, on the facts given supra, be estopped from
raising the untimely payment of the guaranty fee as
a defense to the action brought here. The agency
practice at all times material to this action was to
liberally allow late payment of the fee. It was this
widespread practice which led the Administrator to
plead with the Comptroller General for discretionary
authority to pay guarantees which were entered into
at a time when the SBA was not enforcing the prompt
payment provision.

'Actual enforcement of the new tightened pro-
cedure did not begin until after the first opinion of
the Comptroller General of September 20, 1974,
after the facts in this case had tra -spired.

"The specific transactions which occurred here
were consistent with the agency's then existing
practice of allowing late payment of the guaranty fee.
AU of the transactions which took place up to the
denial of liability by the SBA, could reasonably have
led the Bank to believe that the Guaranty Agreement
was still binding on the agency. Even upon the dis-
covery by the agency, when the demand for payment
had been made by the Bank after default by the bor-
rower, that the tee had not yet been paid, the agency
merely informed the plaintiff Bank that the purchase
check was being prepared and that payment of the
fee was required before the guarantee monies could
be forwarded to the Bank. The Bank has further
support in their argument that there was at least
a reasonable confusion on all sides, since the SBA
and the plaintiff had in effect then six separate
Guaranty Agreements on loans made by the Bank,
Four of these agreements required only that the

- 13 -
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guaranty fee be tendered upon billing by the SBA. e
In response to the above notice that the fee needed
to be paid before the agency would "forward" the
guarantee check, the Bank responded by paying the
guaranty fee the following day.

"Finally, the cases which have refused to apply
estoppel against the government seemed to be based
on upholding a statutory policy, United States v. -Lazy
FC Ranch, supra. However, there is no such statutory
requirement or policy here. What is at issue here is
the interpretation of SBA regulations and policies which
affect the agency's programs and monies rather than
issues which might be characterized as government-
wide.

Several cases are cited by the Justice Department in support of
its position, ~some of which are also cited by the plaintiffs, in-
chiding United States v. Georgia-Pacific Comnpany, supra; United
States v. LazY FC Ranch, 4811. 2d 258 (9th Cir. 197Z weUnlteI
So____ v. XVIWhartT5147T1. 2d 406 (9th Cir. 1975); and Cafifornia-

Pacific Bank v. SEA, 557 F. 2d 218 (9th Cir. 1077).

The plaintiffs memorandum is more specific in attempting
to demonstrate the establishment of an estoppel against the
Government, both as a general proposition applying to all loans
in which SBA denied liability on the basis of non-payment of the
required guaranty fee prior to default, and with respect to 'he
four specific loans involved here. In general it is argued that
the estoppel arises because of the "justified reliance by the
banks and their belief that the payment requirement was not a
condition precedent which invalidated the SBA guaranties. " The
actions that were allegedly relied upon included SBA' s silence
concerning the guaranty fee requirement and the result of a
failure by the lenders to zoniply with that requirement as well
as affirmative representations and actions by SBA indicating that
the guarantees wvere in effect.

4 Our discussion here deals, of course, with only those Guarantee
Agreements, in use since 1073, containing the two paragraphs
discussed above, excluding these four loans in the Santa Monica
case. Acceptance of late payment tinder the subject agreement
is, as explained above, crucial only when faced with default by
the borrower.
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As noted in the Justice Departmbnt's settlement recommenda-
tion, as well as the plaintiffs memorandum, the courts have
traditionally been reluctant to apply the doctrine of estoppel against
the Federal Government or one of its agencies and have generally
held that the Government Is not sub4jct to the same rules of eston-
pellas are private partiee. This judicial reluctance is based on
the theory that, because of sovereign immilility, the Federal Govern-
ment is not respnsible, for the undutlirizdd acts of its agents.
Thus, in the case of Utah Power and Light Company v. United
States, 243 U.S. 389, 409 (1977), the supremn LhT:irt said that

¶i$ the United States is neither bound npr stopped by acts of its
officers or agents in entering into an, 0trangement or agreement
to do or cause to be done what the law '!3es not sanction or permit
*s* *. " Also see Federal C. op Insura. Corporation v. Merrill,
332 U.S. 380 (1947). 

However, an estoppel argunrent has been successfully employed
against the United States in certain circumstances. For example,
in the leading case of United States v. George Pacifid Company,
421 F. 2d 92 (9thCir. 1970), the loing essential elements of
estopped were applied in a case invlvving the United States: (1) the
party to be estopped must know the facts; (2) he must intend that
his conduct shall be acted on or must so act that the party assert-
ing the estoppel has a right to believe it is so intended; (3) the
latter zrust'beigniorant of the facts; and (4) he must rely on the
former's cod6fict to his injury. See also Emeco Industries, Tnc.
v. Uniter! States,* 485 F. 2d 652. 202 Ct. Cl. 1006 (1973). Our
OffiIce, 'ofrcourse, recognizes and applies the rules set forth by
the courts.

Although the applicabililty of the estoppel doctrine was not
specifically addressed in our decision of March 13, 1975, we con-
sidered the estoppel argument in our subsequent opinion of
November 12, 1975, supra, in which wi said the following:

"ENBT rthe Bank] cannot claim that it was unaware
of the requirement that the guarantee fee be paid at
the Than was disbursed since this requirement was
not only set forth in 13 C. F. R. 120. 3(b) (1974) but
-;eas specifically included in paragraphs 2 and 5 of
the Guarantee Agreement which also specified that
a loan LS not guaranteed until the lender' has paid
the fee as provided. In light of the foregoing, it is
clear that ENBT must be charged with knowledge of
the requirement that the guaranty fee was due at the
time of disbursement of the loan, and that until "ie
fee was paid, the loan would not be tinder the pro-
tectirjn of SBA's guarantee. In this regard, the} ~~~~~~~~~~~~- lb -
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court said in United States v. Shaw, supra, fl37
F. Supp. 24, 28TD7RTD.156 that

'Estoppel cannot be invoked by one who
knew the facts or was negligent in not knowing
them, Where facts were equably known to
both parties, or are facts which the one in-
voking estoppel ought, in the exercise of
reasonable prudence, to know, there can
be no estoppel. X ' *

'Where the facts are equally known to
both parties, there can be no estoppel' where
both parties have equal means of ascertain-
ing the facts, then, too, there can be no
estoppel. * * *

'To constitute an equitable estopjpel
there must exist a false representation or
concealment of facts made with knowledge,
actual or constructive, and the party to whom
it was made must have been without knowledge
or means of knowledge of the real facts X *

"Accordingly, we cannot agree that, by its actions,
SBA in effect waived the rights it would otherwise have. "

Having carefully considered the question once again, we do not
believe that the legal analyses set forth by the Justice Department
and the plaintiffs demonstrate that, as a general mat ., SBA and
the Government are estopped from enforcing the Guarantee Agree-
ment as written. As stated in B-181432, November 12, 1975, supra,
lenders cannot claim that they were unaware of the guaranteefede
requi-ement since it is unambiguously set forth in the Agreement,
nor, in our view, can lenders successfully argue that although
aware of the guarantee fee requirement, they were not bound by
it because of SBA's so-called laxity in enforcing the requirement.
A similar argument, involving anoihe 4 provision in the Guarantee
Agreement requiring lenders to nrlify SJA of defaults by the
lender within 30 days thereof as a condition precedent to liability,
was considered and rejected by our Office In B-181432, February 19,
1976, in which we said the following:

"of+* the estoppel argument seems to be, in
effect, that continued and presumably knowing
failure by lenders to comply with this requirement
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must be excused becakuse of SBA's failure to
insist on strict compliance. In our view such
an approach is completely untenable as a mat*
ter of law and is equally unjustifiable in terms
of avoiding undue 'hardship' to the lending in-
stitutions. I

Certainly, if a lender had some doubt as to the proper inter-
pretation of paragraphs 2 and 5 of the Guaranty Agreement, or
questioned whether SBA had actually agreed to waive these pro-
visio)is, the most reasonable course of action would have been
'to request clarification from SBA in this regard. To the best
of our knowledge, this was never done.

;natea't, the theory ad'opted by the plaintiffs, and to a lesser
degree by the .Department'of Justice, 4s that SBA's silence re-
jarding the guiranty fee requirement and the failure of some
landers toacomply therewith coupled, in sime instances, with
other exchanges betwvesn SBA and the lenders concerning the

'Iloans, impijlied that the guaranties were still in effect. The pro-
cekiure fololwed'byfSBA may we'l have been improved from an
administrative standpdinit. However, it has beer;held that in
odipr to estop the Government, "one must demonstrate that the
a'grIt; 'action constituted affirmative misconouc. '" See California-
Pacific Bank v. SBA, supra, and cases cited therein. MWe do not
believe that SBMi's actions and inactions in dealing with lenders
constituted "affirmative misconduct, " especially where the
guaranty fee requirement and the failure of lenders to comply
with it, were never specifically addressed until after the defaults
occurred.

Further, an essential element of estoppel is detrimental
reliance by the party claiming the benefit of the estoppel. The
Justice Department memorandum does not adequately deal with
this issue. Although the plaintiffs' memorandum does attempt to
demonstrate "detrimental reliance, " we did not find the discus-
sion persuasive in this regard. For instance, with respect to
one of the four loans involved, it was alleged that the bank "relied
upon the silence of SEA and the affirmative represe;tations of
SBA employees in lrndin money to someone who would otherwise
have been denied a loan. n However, it is obvious that this cannot
constitute detrimental reliance qince the loan was made and the
rIghts fixed, prior to the acti'n, or nonaction by SBA personnel
that was allegedly relied upon in making the loan.
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In accordance with all the foregoing, we once again affirm
our decision of March 13, 1975.

Deputy Comptroller General
of the United States
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