THE COMPTROLLER BGENERAL
. OF THE UNITED STATES

WASHINGTON, D.C., 20548

DECISION

FILE: p.180634 paTe: JUL 30 1974

MATTER OF: Enforceability of Sexvice Agreamsut aftex

traosfer has basn cancelled
DIGEST: ypartment of the Treasury employes whe was paid
telocation sxpansss incurred in donnestivn with &
proposed transfey which wvas cancelled is lsgally
obligated to rafund velocution expenses paid when
he sepurated from Government ssrvice prior to the
expiration of 12 wontha from tha date of cancallation,
since csudalled tranafor expanses ave payable as though
origioally~contenplazed transfar oceurred and enployas
wan vatrassferved to origimal duty station, Eatitie~
ment to rsceive and retain transfer expenses is con-
tingent upon savisfaction of sgresment to remsin in
Covernmant service 12 months after cancellation
rotificerion under the provistons of 5 U.8.C. 5724(1).

This matter is defore us basad wpon & vequeat by the Buvesu
_of Aleohol, Tobasco and Firesrms (ATF) of the Dapartmant of the
Treasury, for & decigion eoncerming the mm}ity for further
eollection efforts against o “Tto yagover paymants
ntde to hinm foyr veloeation expenses fncurred prior to the vantel-
~ lation of = proposed trausfer,

On August &, 1972, Mr, , whe wae suployed by ATF 83 a
~ Bpecial Agent in its Lt. Loulw, Miasouri Office, was dsked by his
superior, Juues Harsen, Chief Specisl Investigator, 1f be would
agcept & promotion and transfer to Washington, D.C., to the position
of Xxplosives Anslyst. On Saeptembar 1, 1572, Hr. wag inter-
viewsd for that posfition and was advised not to ineur any
transfer~related axspenses until the vequired travel authorizetion

- vas dssued. Mr. requestad that he be given a $2,100 advance
to defray his moviag expensss. On that dzy Mz, sigried a
 Sarvice Agrsemant which provided, in pertinent ‘part:

"I agres to remain in the employ of tha United
States Govarnment for & period of not less than
lve months after the date om which I report

for duty at the official station shown sbove,
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"1 I vielate this agrsevent by rvesigaing oz
othaxwiss separativg frou the sarvice of the

United Ststee Covernment without authority, or

$f I an Temoved for cause {ss distinguished frem

a Tesson bayond my control awnd avceprable to the
United States Goversment) before the end of the
tunlve-sonth persiod, I will repay the United

States Government a su of soney equivalent to that
sxpendsd by 4t for traval, transportatiom, adfor S
other axpmnses {ncident to ﬂlmtina wa & tha
sbove-mantionad post of duty.” (hphnis supplied.) S

On Saptember S. 1.972, Mr, tecaived Form 4253 “Autherization
for Moving Expénses.” On September 7, 1972, Mr. honeshold
‘goods were pisked up for shipment o Alexwndria, Virginia, snd weras
placed in teaporary storsge at 8f., Louis, Missturi. The following
uy tlu-nt for tha wale of My, = residencs took pluce and
ha went on laeve with his family, i preparazion for his transfer,
On Septesbar 14, 1872, My, yeceived a $2,100 travel advanca,
}hmmmhj. he spoke with Mr, ﬂmvﬁo informed hin
that the prospeets for his transfor “looked bad.™ Mr, = returned
‘o 8t. Louis, and, sn Saptasber 21, 1972, his hausehold goods wers
ddimad to & nev residence which Mr, ! hsd leased, Although
be vaz never officially notified, Mr, transfox was in faot
eanceliad, and he retuoned to his posivion 1:\ the §t, Louis Office

Of AYY . -

On Jazuary 2, 1973, Mr. Xubns f1led a elafs with ATY for
telzburssment of ths expenses he had incurced as 8 result of tha
cantulled transfar, The expensas claimed were:

Eales comxispion from sale of residencs $1,596,00
Btorage aud shipment of household goods : 937.24
Hiseallansons woving expensos 200,080
$2,733.24
Less travel advance 2,100,060
$ 633,24

The elaim was disallowsd by ATF and on Pebruary 14, 1973, ¥r.
subnitead the sace ¢lsim to this Office. After recomputing the
esount of the claiwm using the commuted vate schedule for the trans-
portation of tha household goods It was allowsd in the total ssount
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of 52,908,328 less $339.20 in Pederal Withholding Tax and $2,100
Travel Advance, for 3 net settlement to Mr, - of $449.08, as
evidanced by Settlemant Cartificate Z~2304400 of April 18, 1973,
This settlement was issued besed on our holding in B~179259,"':
tenbar 15, 1970, that expenses ineurzed in cotplyfag with a
change-of-station order prior to its cancelistion msy ba relmbursed
to the extent thay would have been payable hud the transfer been

On Juna 23, 1973, Mr, rvasigned from Government garvice.
The civeumstances causing his vesignation wera appareantly not beyend
his contrsl and sccepteble to the agenecy, Sines the resignution

eurred Lass than 12 monthz aftar the proposed raporting date for
Mr, 7 transfer, ATF pought reinbursement of the amounts paid
hin on the basis of the Service Agreemant signed by Mr. on
Septembar 1, 1972, Mr, = has refused to uske any payment, and
the Dapartment of the Treasury has requested & decision a» to the
cessity for further collestion efforts.

The statutory basis for requiving the sxecution of & Service o~
vhich provides:

(1) An agency may pay travel and transportation
axpanses ({ncluding storage of househald goods and
personal sffocts) and other velocation allowances
under this saction end sections 5724x and 5726(e) of
this title when sn employes is txansfexred within the
continental United States only aftar the employee
agreass in writing £o vemain in the Govermmant servige
for 12 wonths after his transfer, unless separated
for raasony beyond his control that are acoeptable
to the agsney concerned. I the employee violates
the agreement, the wmoney spent by the United States
for the expenses and allovances 48 mamrabiu from
the exployes as & debt due the United Stetes,”

The question before us iz whether Mz, iz ohligated either
under the sbuve-guoted provision of law or on the basis of the Ser-
vice Agresment to remain in the Covernment ssrvice for a psricd of

12 wonths notwithstanding that the contemplated transfer to Washingten,
DoGo. 814 not {a fact ocecur. Mr, is of the ”mm khﬂt any
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S’M‘l‘wt ol the type signed by Mr, is found in 5 U.8.C. 5724(1)-
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service obligation ha may have had under the spreexent was contractual
and beuce that secomplishment of the transfer to the new duty station
designated in the Saxvice Agreensnut--vhish transfer never ccaurred-—vas
s condition precedent to any obligatien of sarvice he mey have had
thereundar,

Searvice Agreements executed pursusnt to statutory authority

such as here luvolved are mot sentracty in the teshaical sense.

Sea vi"@n_;m States, 132 Cr. €1, 369 (19%5). In the case

of vanited States, 192 Ct. Cl. 814 (1970}, the ceurt characterized
the nature of the sbiigstion of tha employes created under a Service
Agresment axsouted pursusnt to S724{1) as a “centractual obligsrion”

but pointed out that sxetution of the Sevvice Agyeement V; mnan
precedent to paymsnt of ralocation axpezese. In B-178393, June

1973, wa recognized that sn seployee iz bound by the nm:h sawi@e
chligation as & condition fo paymsut of seloeation axpenses even

of & Bervies Agvesment oy the astiusl satiafaction of the 12-month
- sarvice edligatien thavs 1s no suthority for au esplayse to receive
_or ratain ralocation expense reisbursssant.

We have held that the authority of 5724(!.} to pay velocation

~ axpensey extands to payment of expsnnes Ineurred in complying with
& ghange-of-station order prior to its cancellation as well as to
paysant of axpenses incurred in convactios with a consumsated
transfer. 2-170259 T supra. With reapact to cancelled tramsfer
expenses we regard the eaployes to be in the same position he would
have bean if the transfor had been consummated and he had bem
retransfarred baek his formax statiom, B—L?&A&G,’{&ugmz 17,
1971, and 8-177898, pril 16, 1973,

Dur decisicons havs uwot specifically wddreseed :huxamat in
~ vhich the eonditiom precedunt to paymant under 5724(1)~~that the
exployes sxscute a Service Agreeusnt-—is to be set in the eancelled
transfer aituation, other than to indicate tlut #xecation of an

agresmunt i3 an essantisl prerequisize Lo payment.

Wa believe the saployes involved in a cancelled transfar either
should be Taquived o exscute a second Servien Agramsent or an smend-
ment to the original Service Agresment should be {spued designating
the original duty station as the new duty station, In such cases the
liewonth period of yequired service begivs to¢ run frem the date on

= viich the suployse 1o advised of cancellation of the priginally-

. contewplated transfer,

—4.'

though he 444 not exetute s Sarvice Agresment, Abamut the execution ok '
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Although we recognize that the employee is obligsted to remzin
i ths service of ths Government for 12 months as & condition to
psymeat of e¢avcallad transfer expanses regardisss of whether there
be & second agrecment oy Au anandment to the orfiginal Sarvice
Agremoant, exacution thereof would serve to anphssize to the en
ployas that his estitlement to receiva or to ratain paymsnts in
aonnection with the cancelled transfer is contingent upon his
yemaining in the ssrvice of the Government for 12 months unleas
ssparatad for reascns beyond his control that ave sceeptable to

the agency concarned.

. Mr. is not legally entitled to retain amounts paid to

him a2 & result of the canselled transfer to Washingtem, D.C., in

view 6f his prematurs saparation from the Covermmant service. Neither
his nisspprehiension ax to his entitlemsnt to rotain the emovunt which
he was paid wor the failure of the ageney to clarify his service
obligation by requiring an smendwent to his original Service Agreement
vill legally exsuse his obligation to refund the puyments which he

hay received. 1t is mezad, further, that the wsployes 31d receive
substantial payments from the Govermsent insident to the cancelled
transfer aud that he had ggreed to vemain in Government sexvice for

12 sonths, We do uot delisewve it uursasonshle to hold that he should
havs besn on notice that his resijmation from Goverpment service

for vressons vhich ware nst bayond his contrel and acceptabls te

his agency prior te the sxpiratfon of that 12-mouth period would
result in his 1iability for repayment of the amount fnvolved,

Aceoydingly, the Treasury Depaviment should take such action
33 is nscassaxry to vecover the amounts paid to Hr.  as relocation
expansas fnoldent to his cancelled transfer,

RE.XELLER

. | Deputy Comptroiler General
of the Tnited States -






