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FILE: 5-13032k DATE: Jenuary 16, 1974

MATTER OF: !lenn Consiruction Co,; Sergent Censtructioa Co,, Inc,

DIGEST: Under solicitation for conztruetion of sanitetion
Tacilities in Inyo llctionel Forest whiceh gave notice
thet bidder rust compiy with Bid Conditions, AT{irmet
tive Action reguirenmznts, IZausl Exdloyment, Grester
I'resno Aren DPlen,and Thet fellvre o suonmit rFart T
certificetion or -Fars IT effirnetive action plan will
render bid nonvesponsive, bpiddeyr vho felled to subnit
Pert T certificetion o effirmztive zciion plen mucst
be regerded es heving suimitted nonresponsive b4,
notuithstonding foet thet tidde:r noted in nemorandun
ebtteched <o vid that it had filed eccentadblie affirma-
tive sction vlen Tor Sceueis Natlonel Forest project,

. Tne fact that on Supplenznt to Standard Form 190
("Reprecentrtions end Certificeticns"), bidéer hed
checlied Clawvze 5, Dcucl Coportunity, to indiccte it
hed developed end had on file effirmative ection
prozrems ee reovired by rules end reguletions of
Secretvary of Labor déid not slone nike its tid respon-
sive since such action ¢id not coruit bidder to
Greater T'recusn rlen reouired in perfornence of
subject contract,

+On October 10, 1973, invitation for bids Lo, R5-74-18 wee issued by
the United States Forest Cervice, Depertnment of Agriculture, Inyo llntioncld
Forect, Bichop, Celifcrnia, Tne invitetion solicitecd bids for the con-
struction of senitetion fecilities for Lgnev Jleadows, Punice Flet, and
Reds leadow, Inyo Ilationel rorest, liudera County, Celiforniz, By meno-
rendun dated Auvgust 30, 1973, ell bidders vere pdvised thet 3id Conditions-
AfFirmetive Action Reauirements--Equel Employment Opportunity, setting
forth recuirements for affirmative actiion end eéinal employment opportu-
nities under the Greater Fresno Area Hoxztown Plan wre included in the
solicitation for bids, Also, hidders vere advised that to be eligible
for award of & contrect resulting from this solicitation, a bidder musv
either (1) complete and subnit as prri of his bid e certification of
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Part I of the eforererticned Bid Conditions or (2) submit as psrt of
his bid & vritten Affirmative Action Plan as instructed in Part II of
the eforcrentioned Bid Conditions, Standard Form 19B, "FRepresentations
gnd CertifTicctions," wes included in the bid vackege, ns ves e
"Supplerment To Representations end Certificetions” which, rmong other
things, eddea the folloving revrzsentation to erticle 5 of the standard
Tormn:

"SUTPIZI T TO REPLESENTATIONS AND CERTITICATIONS, SF-103

"Standard Form 1905, Represcntations end Certificetions, is
hereby supplenented as {ollows:

"Article 5 - Eguel Opportunity The following is added end must
be ceomplieted end surtmitted in ecnnection with contrects or
subcontrzets which ere not cxempt from the Zqual Opportunity
clause:

"'The bidder (or offeror) reprectents thot

(1) he /= _/ has developed end has on file
_J bas not developed and does not have

on file ot each ectablishnment affirmative

gction progrems as required by the rules and

reguiaticns of the Secretery of Labor

(41 CFR 60-1 end (0-2), or (2) he [ 7/

has not previously hed contrects subject

to the written affirnztive nction progrem

requirenznt of the rules end regwlations

of the Secretery of Lzbor,'"

Six bids were rececived and opened on October 10, 1973, The lowest
bid, including Option 1, in the toial amount of $678,195,50 vas received
from Sergent Construction Co., Inc. (Sargent), Sargent's bid inecluded
the Supplement to Representations and Certilicetions, SF-198, 8/73, on
vhich it steted that it had developed, and hed on file, affirmetive
ection plans es recuired, 4lso, with the hid was a memorendum in vhich
Sargent steted "This company hea in effect at this time en affirmative
actiorn program on Sherman Pass Road 7#3 Sequoies liationel Forest," Sargent
did not execute the certificate set out in Part I of the 3id Conditions,
and, 1t did not furnish en effirmative action under Pert II, at the time
it cubmitted its bid, The next lowvest bidder, Mann Construction Cormdany
(Mann), subnitted a bid, including Option 1, in the amount of $863,2h2,15,

Menn protests the making of any award to Sergent on the ground thet

the corporation was not resvonsive to the terms of the invitation for
bids, Mann voints out that Sargent did not include as part ol its bid
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those docunents entitled Eld Conditions--Af{irmative Action Reouirenents--
Eaual fuployment Onportunity, It 1s the position of the contreeting
officer thet since Sargent hied previously submitted en zccepteble
AfTirmotive Action Plen on the Seauole llxtional Forest project whlch

is in coffeect end onercting, the ccrporation's response to the subject
godicitetion by referring in s namorandun to the Affirnmstive Action Plen
on the Secuoie lntionel Forest projecy van adequelce, responsive, and

in complience vith the Affirnetive Action Requirements of the

soX¥zitation,

Esuccutive Order 1124C, es cnended, is the controlling law which
empovered whe U, S, Department of Lebor o formwlate end apply the
rules end reglations to ensure ecuel emdloyment opportwity, The
Secyrctery of Labor delegated the implenentetion of <the rules end repu-
lations to the COffice of TFederel Contract Compliance (OFCC), The
implementing reguwletions estabilished reaunire eecn Tederpl egency to
include in erch construction contrzct "Bid Condltioncs" setting forth
Affirnstive Jction Recuirenents to the particwlar "City Flen" (in thic
cese, the Greater I'resno free Hometowm Flan) which have the approvel of
OFCC, 'Ihe purpose of this recuirement is to obtain & firm contrectuel
commitment, bLetween the agency and the centractor, thel the provisions
of the "City Plen" will e ndhered to,

This Office camnot egree 11ith the contrecting officer's argument
thet oirply beceuse Sergent ves vresently working on & Secuoies liavlionel
Forest conctruetion project wider en ecesnteole Aifirmafiive Action Plen
vhich covered the Grecter Tresno eree, it ves contrectuclly comsitlel,
gs required by the OrlC regwletions and the solicltetion, to etide Ty
the Grezter Freeno Arece Aflirimctive Action Fian in consbtructing the
projects covered by {the suvject solicitrtion, Also, there ie nothing
in the wording of the memorandun submitted by Sergent with its bid vhich
cowld constitute & connitnent by the cornoration to te bownéd to the
Greatver I'recsno Ares Plan in performing the contract {o be ewvarded under

the present sollcitation,

On the sucplement teo Stendard Form OB, Sargent had checked
Clause 5, Loual Opportunivy, to indicete that it had developed and
hed on flle at each establishment affirmstive sction progrems &s resuired
by the ruwles and regulations of the Secretary of Labor,

In 51 Comp, Gen, 329 (1971) and B~174259, Januery 5, 1972, we
considered procurement solicitations which included Affirmative Action
Reouirements worded similar to the Reguirements vhich ere set forth in
IFR R5-T7k-18, 1In the cited cases, ve held that such Requirements are
materiel, and we construed the language uscd in the solicitetions as
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requiring e bidder to comnit _tself, prior to bid ovening, to the
Affiruntive Action Feguirements cither in the nmanpner specifled in the
solicitet‘ons or Yy a sepurete statement consiituling a definite com-
mitnant ©o the Requirements, Ve therefore frther held thet & bidder
vho f¢lls to mzke such e previd ovening coermitment may not heve the
devievicn veived, nor nay the cidder ve dermitied to correet the
deficiconey arter wid opening so es to render the vid eligible for
consideration for evard,

In thic cece, Serpent d1d not include in its bid, or subrmit prier
to bic ownening, the Part I certification required in tne Eid Conditions
aprliceble to Gov-ent, There remeins for consideretion vhether the
inforixctior, waich Sargent supdplied in the Standerd Torm 195 represen-
tation with resnzet to Zaoual Ooportuwnity mey be regerded as a comnmii-

rent to the Greeter Trecndo Plen whlch wilil setisfy the certification
reguircrent in the Zid Conditions,

The informstion vhich & bidder is requested to furnish uith
regpect to affirmstive ection procrams in the equel opportunity clause
on Stenderd Form 103, s emended ty Supplenent 8/73, relates to the

biddeyr'e pest peorticivetion on contrecys suvject to OFCC offirmeiive
action vrogran reovirements end to the vidder's comoliance with such
reguircnents, Such information, similer to the informelion reguested
in the Tiret peregroon of the clavse conccrning the vidder o narticipa-
tion in previous ovontracts or zuvseontracts suoleet to the ecuzl oppor-
tunity clsuse and the bidder's filing of reouired compliance *cnﬂvt;

1y

re‘a»,., n our oninion, to the bidder's qu&;i;icetioxs es a resoonsible,
prospeciive contracior and riey therefore e furnished uwp to the tine of
avvard, EB-1€6518%, lloverber 7, 1938, There is nothing in the vording of
the Stenderd Form 102 representeation, however, vhich would consuitute

g comaitment Ly & bidder to be bound to & specific effirmetive scvion
plen in pverforning the contrect to Le awerded wnder fine present soliei-
tetion., Without additionio the reprcsentetion of lensuege identi{ying
the Greater I'resno Area Plon es a plan to vhich the bidder is eliready
committed and to which he will continue to be comitted in performing
the proposed contruct, ezecution of the revresentation cennot be vicwed
es commlience with the affirmetive action reguirements of the colicite-
tion. o such lanzuzge was incorporated in the reprccentetion oy Sergent,

i Pert IZi--~Msterielity end Responsiveness--of the Bid Conditions
bidders vere advised that."Failure to submit a Part I certificetion or
e Peyt II effirmative action plan, as applicable, will render the bid
nonresponsive," The lsnguege used in the Part III provisicn has been
construed in our prior decisions, 50 Comp, Gen, 84k (1971) end B-171932,
March 3, 1972, as requiring vhat vhen Affirrmetive Aclion Requirements
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ere contained in en IFB they sre meteriesl and reouire & bidder to commit
itself, priov To vid openipg, to the T"*qn:lremen’cr‘, and in the manner
specified in the 301101t5+103. Ve elso held that 2 bidder vho fails

£0 melke such e cermmitment in 1ts vid moy not heve the devietion vaived,
nor mcy the bidder be 2lloved tn correct the deficiency afier vid

Oﬂen-hd in en erfort to render the bid eligitle for award, B-177509,
Aprild 13, 1072,

The contrecting officer's second nrbu.eng, thot since Sergent had
subnitted on accentable effirnstive action vlen for the Sequois Netional
Torect projecet whiceh was presently being construesed by the corveretion
for the Forest Scrvice, the sgeney ves evere thet Serpgent intendes 4o
comply with the Greecter Frezno Ares Plon, is also vithout rerit, As
previously steted, the CFCC reswletions reguive Tederel cgencies o
incluie in ench solicitetion bid conditions setting forth affirmative
action requirermentes, The Teeot thet Sergent wes contrectually bound
to the Grester Tresno Plan on prior contracts with en egency has no
effect on Zts leged otliaatﬂons as to futwre contrects srith the sere,
or ounexr Government agencies, wledre Yy the soliciting apency of
bidder compliance with affﬂrlut;ve gction reguirenents is not & sub-
atitvte Tor the contraectuel comnitment required of s biddey Lefore it

an be considered for award of & contract, b-l7u039, Octover 10, 1973,

Por the recsons stated, this Office nus? conclude that Sergent!
bld vas nonresnonsive to ¢ r:-crial recuiverent of the Ir3, gnd it

thereidre mzy nol be consicdered for ewerd,
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Deputy Comptroller ueuera‘
of the United Stetes





