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MATTEH OF: Department of the Treasury ~- Travel
j _ to Unfair Labor Practice Hearings

: DIGEGT; Department of Treasury emplovees traveled
. on Sunday in order to appear as witnesses
at unfair labor practice hearing on
following Monday. Agency questions whether
unfair lawvor piactice hearing is adminis-
tratively uncontrollabla event for purpvose
of determining employee's entitlement to
overtime comwvensation under 5 U.,S.C. § 5542
(1976). Since Assistant Pegional Director,
Department of Labor, may cause notice of
hearing to oe 1ssued settina the time for
the hearlnq with sufficient time for
agencv to scheadule trevel, . the adminigtrative
cohtrol of the hearing remains with the
Government. Thus, traveltime outside of
the reqularly scheduled workweek to an
unfair labor practice hearing may not
be considercd as hours of work for overtime
cormpensation,

e —— et P

- ————— —

This action coneorns the reguest of Glen A, McDonald,
! Chief, Fiscal Division, Bureau of Alcohol, Tobucco and
Firearms, Department of the Treasuvry, for an advance
decision as te whether cenployees who travel on Sundav
to participate in an unfair labor practice hecaring
scheduled for the following Monday morning may be paid
l overcvime compensaticen.

Mr. McDonald reports that pursuant to Executive
Order 11491, October 29, 1969, as amended, the Assistant
Secretary for Labor Management Relations, Department
of Labgor, scheduled an unfair lebor practice hearing
in W?shanton, D.C., on Monday, Movemheor 7, 1977, between
the ‘Bureau. and the Natlunal Treasury Ewmployees Union,
the ex2lusive representative of a qrour. 3f bargainina
unit employees at the Bureau. Four emplojevs from Rentucky
vere called to testify on Monady morning as witnesses
at the hearina. In order to arrive in time for the
Monday hearina, the embleyaes traveled to Wachincton, D.C.,
on Sunday and reauested overtime payv for such travel., The
auestion that Hr. Mchonald prescents is whether an vnfairv
labor practice hearing is an administrative uncontrollable
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cvent within the meaﬁinq of 5 U,S.,C, 6.5542(b)(2)(ﬂ)(iv)
(1976) for thc purpose of determining entitlement to overtime

compensation.

Mr. McDonald discusses the issue as fol)lows:

"S8ince the Department of Lazhor has the

apparent J{uthority to schedule the

hearing date, (see Rules and Requlations

of the Assistant.Secretary of Labor

for Labor Management Relations 29 CFR Part

20) it might appear that the hearing is un
administratively controllable event., Yet,

it must be recognized that the Assistant
Secretary does entertain motions for
postponement or time oxtension from any

party to the, dispute. Perhaps, too, .due to

the participation of more than one dovernment
agency,, the unfair labor practice hearing

could be comvared to an agency hearing

on an aircraft accident which is specifically
cited in the FPM as an example of an adminis-
tratively controllable event, see FP) bupplement
990-2, 550.8.03. Lowever, in this instance,

the presence of an outside organizition

(NT'EU) as a party and the adversary aature :
of the proceedings would seem to frustrate
that araloagy."

Hr. McDonald also submits an opinion from the fureau's
Office of Chief Counsel, the relevant portion of which is set
forth bhelow:

“An unfair labor pritctice hearing is
clearly an 'event' within the meaning
of the statute and the schedulina of
the hearina, even thouah not within, the ;
control of this Bureau, is schnduled by ' B
the Department of Labor a¢ a time mutually
acceptable to the parties, By the same -
token, a hearinag will not be scheduled
at a time which is inconvenient, for qood

cause shown, to the Union. Considering
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all of the factors which affect the
scheduling of a hearino; we wnuld
certainly attempt to Jus*ify
compensating an employcee for Snnday
travel to attend such a hearing.

We would: argue that, from the Bureau's
standooiq;, the scheduling of the
hearing was not controllable by

the Bureau,* * #V

Section 5542 of title 5, United States Code (1976),
provides, in pertinent part:

“(b) For the purpose of this subchapter

* ] L4 * *

"(2) time spent in a travel status away from the
official duty stetion of an employee is not hours
of empleymcnt unless-

* * * * *

"(B) the travel* * + (iv) results from an cvent
which could not be scheduled or controlled
administratively."

Additional guidance with raqard to the phrase "could nct
be schedulcd or controlled administratively" is provided by
Federal Personnel Manual (FPH) Supplement 990-2, Book 550,
subchapter 1, para. S§1-3b(2)(c)(iv) (July 1969). vhich statcs

in pertinent vart:

"Pravel which résults from an event which
cannot be scheduled or controlled adminis~-
tratively is also a new condition under which
travel is considered hours of work. The phrase
could not be scheduled or controlled adminis-
tratively refers to the ability of an exccutive
agency (as defined in scction 105 of title 5,

T TTTIITITTIT Cam Tt ey U AT P A AR VLT NI S T AT U Sy e e 64 0 ighert o § - o T

i



1110

[180021

/ United States Code) and the government of
the District of Columbia to control the event
vhich necessitates an employee's truvel. The
control is assumed to be the azency's whether
the agency has sole control (or tne control
18 achieved . thrcuglh a arcud of acencies acting >
1l concert, such as a traitn’ng nrocram oOr
conrerence snonsored Hy a2 aroup of Federal
agencles, or sconsored by one in tie interest
of all, or. through ceveral agencies part:c:oacina
in an act;vxty cL rutus congorn, such .as
an aaaency hearing on an dtrcrutt a001 lent.”
(Bmphas)is added.)

o

‘Thus, the issue presented in this case iec to Vhat extent
did the Bureau or other administrative agancy control the
scheduling of the unfair labor practice hearing.

chulations governing unfair labor practice pzoceedings
arce contained in 29 C.F.R. Part 203 (1977). Purs.uanL to
section 203.9 the Assistant Regional Director nay czuse a
notice 07 hearing to be issued if he finds that thcre is
a reasonpble busis for the complaint and that no written
settlement has Leen erecuted. Sectjion 203,10 reguires that
such notice of hearinag set a time for the hearing that,.is not
less than 10 davs a[tor service of tha notice of L-arinq.
Thus, with regsrd o the 1u1tial schﬂdullng Ox txc hnallna,
control rests with the Goveriment fihile provigion is nade
in section 2232.19(a) for a woL*un ko roztooze the hearing,
the control ¢f the rcucbcaullnq of the ha aring still rests : ‘
with the Government, alhbeit with a view tovards accommedatina
all parties. -Furthecwore, wve believe that one effect 0f the
1¢t-day rule is to provide enplez esportunity for tiae a&gency
to schedule the leave of its opployees.

Mr. McDonald refers to the example in the Fp¥ Supp, 9902, -

guoted cbove, to the effect that an agency hearing o 20 |

aircraft accident is 2 controllable event, notwitastanding that

the control may Ye shared amona a number of aqencies. He also ©

appears to distinguish that exampdle from tite instant case on

the bacis that the union is an outside organization in an .

adversiry rola. However, we do not view that-factor as L f

relating to whether the Government waintainhs the inal anthovity y
é ro control the uchedulinqg of the hearing, Llhehl v, we do not




1111

B-180021

consider the OfLfice of Chief Counsel's arqum~pt that the

Burcau does not control the schedulina of the hearing as

being dispositive of the jissue. Rather, we believe the

situation in this case is similar to that in the example.in

the .FPi{ concerning an afiéncy hearing on a aircraft accident

in vhich the hearing officer has the authority to desionate

the time for the ! .earing, ¢iving due consideration to the

convenience of the wigqgsnes. Sce 49 C,F.R., §§ 831.26 (1976).

Parties to such hearings may include not only other Government

agencies, but also those persons, companies, and associations

whose employees, functions, activities, or products were

. | irwvolved in the aﬁcident. See 49 C.F,R: §§ 831.27 and §§ 831.16.

In short, an alrcraft accident hearing may involve numerous

Federal agencies and private concerns. While parties to such

hearings are specifically not adversary parties (49 C.F.R.

’ §§ 831.20), as we stated above, we do noi believe that such
factor is of such a compelling naturc:as to support a distiiction

’ hetween an unfair labor practice heariiv and a hearing on a
aircraft accident reqarding the question whether the former is

an administratively uncontrollable event.,

In summary, we find that ar, unfair labor practice hearing
held pursuant to 29 C.F.R. Part:203 is an cvent wrich could be
scheduled or controlled administratively within f.12 meaning of
5 U.8.C. § 5542, Thus,'the embloyeces are not entitled to
overt.ime compensation for travel verformed on the Sunday

preceding the Monday hearing.
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Dzouty Comptroller ‘\General
of the United States
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