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MATTER _OF' Portland (Maine) Air Traffic Control Tower =
’ Arbitration Award of Backpay to Air Traffic
Controller Deprived of Overtime Work
Federal Labor Relations Council questions the propriety
of sustaining an arbitration award of 1 hour backpay to
an employee deprived of overtime work in violation of a
negotiated labor-cmanagement agreement. Agency violations
of such agreements which directly result in loss of pay,
allowances or differentials, are unjustified and un-
warranted personnel actions as contemplated by the Back
Pay Act, 5 U.S.C. § 5596. Therefore, where an agency
obligated itself in a labor-management agreeument to
provide 2 hours of productive work when an employee 18
held on duty beyond his regular shift and, in violation
of such agreement, provided him only 1 hour, an arbitra-
tion award providing backpay to the employec for the
additional hour may be sustained.

DIGEST:

This matter involves a request for an advance decision from
the Federal Labor Felations Council (FLRC) on the propriety of a
payment ordered by a labor relations arbitrator in Profegsional
Adr Traffic Controllers Orasnization and Federal Aviation Ad-
ministration, Portland, tlaine, Air Traffic Control Tower (Cregory,
Arbitrator), FLRC No. 74A-15.

The facts in the case are as follows. The Portland, Maine,
Adr Traffic Control Tower is operated by air traffic controllers
employed by the Federal Aviation Adninistrationm (FAA). The con-
trol tover normally operates between 7 a.m. and 1l p.m. daily;
however, occasionally an evening flight of Delts Airlines arrives
4n Portland considerably later than its scheduled time. Whenover
this flizht arrives late, the air traffic controller on duty is
required to remain at work after his regular quitting tize of
11 p.m. The chief controller had established work fguidelines for
controllers required to stay beyond their normal quitting time
that allowed 1 hour of overtime pay for any time worked after
11 p.m. and terminated before midnight and 2 hours of overtime
pay if the work time extended beyond miduight.

On June 21, 1973, the evening Delta flight arrived late at

the Portland Airport and did not depart until 11:26 p.m.
Mr. Richard A. Fournier was the air controller on duty at the
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time., He remained beyond his normal quitting time and closed the
control tower at midanight. He was paid for 1 hour of overtime

at the appropriate rate pursuant to the work guides established
by the chief controller, i

‘Mr. Pournier and his labor organization, the Professional

~&ir Traffic Controllers Organization (PATCO), filed a grievance

on June 22, 1973, alleging that the work guidelines established
by the chief controller violated article 40, section 5, of the
negotiated agreement then in force, which reads as follows.

 MARTICLE 40 — OVERTIME

"Section S. Vhenever an employee {g held on
duty beyond his regular shift, he shall be
guaranteed a minimur of two hours of productive
vork," :

The employee's grievance was denied by the agency on the
bas{s that the facility could not provide productive work after
gssigtance to Delta Airlines had been completed. The disputed
matter was subnitted to arbitration. The arbitrator made the
following finding and conclusion:

“& # & {¢ is my opinion that the grievant's and
PATCO's interpretation of Article 40, Section 35,

. with reference to the present case, 18 correct.
My conclusicn, therefore, is that under Article 40,
Section 5 of the agreement the grievant was
entitled to two hours of overtime pay at the
appropriate overtime rate when he was held over
on the evening of June 21, 1973,"

Accordingly, the arbitrator alloved the grievance of
Richard A. Fournier and avarded him another hour's pay at the
appropriate overtime rate, in addition to what he has already
received, for heving been held over beyond his regular shift on
June 21, 1973.

The FAA:petitioned the FLRC for review of the above-quoted
award alleging that the award directing payment for an additional
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hour of overtiwe conflicta with applicaBle law, regulations, and
decisions of our Office.

Under tha provisions of 5 U.S.C. § 5542(a) (1970) and the
regulations izplemanting the statute contained im 5 c.P.R. § 550,111,
an agency has authority to order or approve overtime work which 1s
defined as each hour of work in cxcess of 8 hours im a day. The
gtatute and regulation also require that such werk must be perforued
by the ecployee in order for him to receive overtime pay. The FAA,
{o its azreement with PATCO, exercised its statutory authority and,
in effect, authorized overtinme work of at least 2 hours for em~
ployces held over beyond their regular shifts since it agreed to
provide productive work for such overtire period. During the pro-
ceadings, the agency argusd that no work was available for the
ovortixe added to the tour; however, this was effectively countered
by the unicn in pointing out that many administrative, operational,
eand trainiag tasks could have been assigned to a controller wvho was
held over on duty beyond his recular tour. Such tasks include
resetting runwvay lipghts, securing the recording equipment, securing
thae facility logs, determining the traffic coumt for the daily
operations survey for the tover, securing the tower upon his de~
parture, treining with operational panuals, and familisrization
with operating procedures.

The arbitrator found that the FAA violated the terms of the
negotiated agreament by failingz to fulfill its commltwent of pro-
viding the required 2 hours of productive overtine work for the

| employee.

Ve have held thzt where an arbitrator has made a findicg that
an ageney has violated a mandatory provision of a negotiated azree-
ment which causes the employes to leose pay, ellowances or dif-
ferentials, such violation is es much an unjustified or unwarranted

. personnel ection as is an iuproper separatiom, suspension, furlough

without pay, derotion or reduction in pay, as long as tha pro-
vision was properly included in the agreement. Accordinzly, the
Back Pay Act, 5 U.S.C. § 5596 (1970), 4is tha appropriate statutory
authority for compensating the euwployee for pasy, sllowances or
differentials he would have received but for the violation of the
negotiated agreement. 54 Comp. Gen. 312 (1974), 54 id. 403 (1974),
S4 1d, 435 (1974), end 54 id. 533 (1974) . -



B-180010r

.
[}

" Section 5596 of citle'S.‘United Stitaa Coda, the authority
under which an agency may retroactively adjust an euployee's
conpensation, provides, inm part, as follows:

. “(b) An employee of an agency who, on tha basis
of an administrative datermination or a timely appeal,
{g found by appropriate authority under applicable law
or regulation to have undergone an unjustified or wn~
varranted personnel action that has resulted in the
withdrawal or reduction of all or a part of the pay,
allowvances, ovr differentials of ths ewployee—

“(1) 48 entitled, on correction of the
personnsl acticn, to receive for the period
for which the personnel action was in effect
an smount equal to &ll or any part of the pay,
allowances, or differentinls, as applicable,
that tho ewployee normally would have earned
during that period if the personnel action had
not occurred, less any amounts earned by hiom
through other ewploymeat during that period; and

"(2) for all purposes, 18 deemed to have
performed service for the anency during that
period ® * #," (imphasis supplied.)

The implementing repulations for the above-quoted statute
econcarning the recomputaticn of pay for employees who have undergone
an unjustified or unwarranted personnel action gpecifically provide
for the payment of premium pay. In this regard section 550.804 of
title 5, Code of Federal Regulations, provides as follows:

"(b) In recomputing the pay, allowances,
differentials, and leave account of sn employee
under peragraph (&) of this scction, ths agency
ghall include the following:

"(1) Premium pay which the employee would
have received had it not been for the unjustified
or unwarranted personnel action % ® &,

' Yn B-175275.14, June 20, 1975, 54 Comp. Cen. ___, we held that
wvhere an ecployce was deprived of ovgttime wvork in violation of a
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negotiated agrecment, the employce may be awvarded backpay for the
overtima lost under the provisions of the Back Pay Act. Accordingly,
ve have no objaction to ths implementation of the arbitration award
requiring the payrzent of an additiocnsl hour of ovartizme to the
grievant for overtire work that the FAA suthorized and failed to
provide es it had obligated {tself to do under the apgrcement. The
amount of the payment nust be determined by the FAA and wade in
accordance with the provisions of 5 VU.S.C. § 5596 and implementing
regulations, .

R.F. KELLER

"Peputy Comptroller General
of the United States






