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Request for advance decision for disability pay

DIGEST: and allowances in the case of Captain

Military reservist who suatained sericus injury
with accompanying inability to perform his military
duties where such injury is determined to have
been in line of duty and who attends scheduled
inactive duty training sssemblies between the date
of injury and hospitelization for surgery for
such Injury, since he had not been found fit

for duty im any capacity by service medical
authorities during that time, he is entitied

to disability pay ané allowances from date of
injury until sexvice medically detexmined to

be fit to resume military duties, less any drill
pay received during period.

This action is in response to a request for an advance decisiom
from the Finance aud Accounting Officer, Headquarters, United States
Army Field Artiilery Center, Fort 5ill, Oklshoma, concerning the
propriety of making payment of disahxlity pay and allowances in
favor of Captain s USAR, $SSAN
during the period May 6, 1972, to August 7, 1972, in the ciruum-
stances described, This submission was forwarded te this Cifice
by letter dated October 11, 1973 (file reference DACA~GSJI-E), from
Office of the Comptroller of the Army, Department of the Army, and
has been assigned Control Number DO~A-1204, by the Department of
Defense Military Pay and Allowance Gommittes;

The file shows that by Letter Orders No. 3-03~3709, dated
March 31, 1972, the member wes ordered to annual training for & 12-
day period to commence April 24, 1972. While serving on that duty,
the member was authorized leave for the period from 1600 hours on
April 26, 1972, until 0730 hours on April 27, 1972, which were
nonduty hours, it appearing that the member's mormal duty hours
during annual training were from 0730 hours to 16020 hours. On
that evening, at approximately 11330 p.m. and during officlal
nonduty hours the member sustained injuries in a £all from the
roof of a house he was building and was treated by a civilian
physician at the nearest hospital.

The file reflects that on HMay 7 end 21, 1972, the member,
apparently not fully sware of the extent of his injuries, attended
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several MUTA-2 assembly meetings in an attempt to fulfill his coms
tinuing military obligation., On May 24, 1972, the member was
referred to a Veterans Administration Hospital where he was admitted
for surgery on May 25, Following surgery, he remained in the hospital
until June 16, 1972, but was not released to military duty until
August 8, 1972 snd on November 24, 1972, final action was taken

by the Army to determine that Captain ~ injury was suffered

in line of duty.

The provisions of law concerning entitlement to pay and allow=
ences during periods of disability for members g¢f the Army other than S
Regular Army sre contained in 37 U.S.C, 204(g),?€hich provides gen- G
erally that they are entitled to receive pay and allowances as may ST
be provided by law or regulation for members of the Regular Army
if called to active duty for more than 30 days and suffer disability
in line of duty from disease while so employed, or if ordered to
active duty or inactive duty training for any period of time and
suffer disability in line of duty from injury while so employed.

The legislative histoxry of 37 U.S,.C, 204¢£stabliahes that it
was the intention of Congress that non~Regular members of the
uniformed service disabled in line of duty under the conditioms
prescribed therein should be kept in & pay status until their
hospitalization is completed and their case finally settled, that
1z, while awalting & final decision of their case. In this regard,
we have held that the standard to be applied in determining a
member's right to receive disability benefits while he is teuporar-
ily disabled by an injury incurred in line of duty, is his physical
inability to perform military duty snd not the duties of his civile
:an employment, See 43 Comp. Gen. 733Y{1964) and 47 Comp. Gen, 5319//

1968),

In this connection, paragraph 80254(d)(3)ﬁg} the Department of
, Defense Military Pay and Allowances Entitlements Manual, in effect
—F - at the time, stipulated that disability pay and allowances terminated
= . upon velease or restoration (including limited or restricted duty) to
=F7 military duty and attendance at.reserve unit training assemblies con-
=F stituted restoration to military duty.

The file reflects that service medical authority had not made a
finding of fit for duty in the member's case, limited or otherwise,
during the period between the date of injury and the date admitted to
the hospital, In such circumstances, the mere asttendance at the
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‘i§ MUTA-2 assemblies should not be considered determinative in his cese.
: it is our view that, since the record indicates that the injuries

i% sustalned were sufficiently serious so as to require surgery within
ﬁ@ one month following the accldspt, that the member’s injury with an
ED accompanying inability to perform his military duties, continued

1
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virtually without interruption from the date of the accident until
August 7, 1972, when he was found fit foxr full militsry duty.

In view of the in line of duty determimation made in this case,
paymeut of disability pay and allowances may he made to the wmember
for the period May 6, 1972, to August 7, 1972, less drill pay received

" during that perlod, if otherwlde torrect,
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