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THE COMPTROLLER GENERAL
OF THE UNITED STATES
WASHINGTON, D.C. 20548

DECISION

FILE:  B~179366 pATE: JUL 31 1974
MATTER OF: . Pay and allownnces ~ s C82,
: usH

DIGEST: Havy mewber who while on authorized lesve was

arredted by civilisn authorities and then restrieted

to State of South Dakota while awalting trial, at

vhich he was convicted, and who spparently performed

no dutien commensurate with grade or specialty 1is not
entitled to pay and allowances during period subsequent
to authorized leave as absence was vesult of own wiscon~
duct and was not execused a3 unavoidabla,

This action i3 in responsze to letter dated July 16, 1873 {file

- reference 300G:DMT:yr 7220), with enclosures, from the depaty
disbursing officer, Navy Regional Finsnee Center, Great Lakes,
1llinois, requesting an advavce decisien as to the legaligre oF
crediting the pay account of ry 082, sy, N
with basic allowaonce for quarters, base pay and standard meintensnce
sllowance for the period from July 16, 1872, through March 20, 1973.
The request was forwarded to this Qfflce by endorsement of the
Compitroller of the Navy, dated Qctober 11, 1873 (file reference NCF-
411 7220/4PAC), aund has been agsigned submission number DO-3-120%5

by the Department of Defense Military Pay zand Allowance Committee,

It uppears that wihlle on authorized smexgancy leave from the
U.S.5, Coucal (ASR-B) homeported at Pearl Harbor, Haweii, the men-
ber was takes into custody by civil authorities in Rapid {ity,
South Dakota, on July 7, 1972, and charged with possession of
warijuana., He was held in jail overnight and then relessed on
hond, the terms of which vestricted hils movewment to tha State of
South Dakota pending disposition of the case,

The record shows that while still io a leave status,
Petty CEficer cousulted pergonnal at the ¥avy Recruiting
Station in Rapid Glty vegerding hig insbility e leave the state,
Telephonic approval from the Comuandant, Hinth Naval Distyicr,
Great Lakes, I1llinoldg, was obtained for the member to remalin
within the area until disposition of his case, According to the
submission, the memberfs authorized leave sxplred on July 15, 1372,
but he remained in South Dakota durlng the period frow July 14,
1872, untdl Maxch 20, 1973,
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The disbursing officer dndicates that duriang this period,
Pgtty DfE{cer appeared at the recrulting station frowm tinve
“to time usunlly because of his own personsl problems with the Havy.
;JA report from the Commendant, Winth Havel District, states thst
although the ueuwber did not have scheduled musters with the recrult-
{ng station he reported there on the average of two to four times
per week end frequantly did odd jobs at the station,

On March 9, 1973, he was tried, found guilry and sestenced to
~one year's probation. The member veturned to military jurisdiction
‘on March 21, 1373,

Title 37 of the United Statee Code, section 303(a),Vprovides

“A mamher of the Army, Havy, Alr Force, Harine
Corps, Cozat Guard, or Environmentsl Sclence Services
Adminiletration, who 13 abzent without laave orx over
leave, forfeite all pay and allowances for the peried
of that sbsence, unless it ig excused as unaveidable,™

- This Office eonatatently has held that during periods sf
~detention by eivil authoritiss a mexber iz entitled to pey for sucth
— part of the pericd of the detention as 1s covered by an authoriged
“grant of leave, but a membar not on authorized leave whaose miscon~
~duct has caused him to be in the hands of civil authorities and thus
‘unable to fulfill the obligation teo be at his post of dury muwst be
- regarded =8 absent without lesve and his pay for such period of
“unauthorized sbaence iz forfedited. 36 Comp. Gen. 173 Y175 (1936).

= Yo held in deelsieon, B8-132595) duguzt 26, 1957, that whare the
“wember was confined to his wilitaxy base for clvildlag authorities,
_the term “confinenment” as used in 35 Comp. Gen. 173, gupys, did not
“include periods when the weuber ig in a duty status while awsiting
ceivil trial even thouzh hils srez of uovemant la resrricted during
such periods,

In the pressnt case, the pember was nof progent at bis
permanent duty starion, U,3.3. Ceucal durinz the period inm question,
nor was he agsigned to tewporary duly at the recruiting station in
Rapid City, in spite of the fact that the meuwber received telephonic
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gpproval to remain in the area until the disposition of his case.
“purther, while it is indicated that the mevber did appear sy the

~Navy Recruiting Station ou the avetage of twice a week, there is con~
flicting evidence s to what he did at the recruiting station. In any
’mm: it does not appear that he performed the dutiey cousgnsurate
“with his rank and grade. Compsre 32 Cowp. Sen. 317({1372).

§ There 1s nothing of receord to indicate that Patty Officer

~ absance wvas excused by his comeanding officer ox any other autherity,

—as wnevoldable. Furthermore, such aection, in viow of the mewber's con~

— ylerion by the eivil court, would net sppesr to be proper ss it is

——clearly evident that the menbex placed himself in a gituation where his

— shsence was a loga to the Sovernment of his services as a direct, resule
“of the clvil offense which he committed. See 45 Comp. Gen. 766Y(1968).

Consequently, based on tha record before um, it is ogur view that
tha member's pay account may not be credited with pay sod allowances
~for auy portion of the perled from July 16, 1972, threugh Harch 20,
-1973.

R.F KELLER -
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