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WASHINGTON, 0.C. 20548 
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MATTER OF: 

DATE: JU~ 31 1974 

rny and allowances - , CS2, 
USN 

DIGEST: Navy ralW/her who while on authori.zad lea.vs ww:i 

arrested by dvilian aut.ltoriti(/$ and than restricted 
to State of South Vllkotn w'"ifo wnting trial, at 
which he waa convieted~ and who ap1)arently pe-rfonritad 
no du.ties comui..e11surate. wifa irade ot: specialty is not 
entitled to pay and allawnncea during perioJ aubse~u~nt 
to authorizod leave as abs~nc:e ;rag result of own miscon­
duct and was not excused as una~oi<l;.wle. 

This ~ction is in response to letter dated. July 16) 1973 {file 
reference 300:DMT:rr 7220) ~ with enelosurt?.s j fr.om the deputy 
disbursing officery Navy Ra:gional F'inanee Caoterio Great Lakes. 
'Illinois, reque!!ltins rm advatice dec1$ion as to the lega.lit•~ · ,,..,-f 
cred:1 ting the pay account of r, CS2, USN, 
with btuiic allowance for quarters; base. pay and standard m.eintenanc~ 
ullowa.nce .for th~ period from July 16. 1972 1 through Harch 20, 1973. 
Tl1e request WM fo·rwa.r<ltlld t1' this ()£:fic.e by <?.ndo:i:s~1::t.en t of the 
Cornptroll~r of the Navy. dated October 11, 1973 (file reference NCF-
411 7220/t-f.PAC), and has been assigned submission nUl"'..ber DO-M-1205 
by the Depa-rtmant of Defense Nilitary Pay- .and Allowan.<:e Cor,mtlttt!e. 

It appears that while on authoriied. emergency leave f.rom the 
U, s. 5, f'~<:!l (ASR-8) horne:port:e<l e.t Pearl Barbor, Hawaii.. th~ r:itMB­

be-r was t~kan into custody by civil authorities in P.~pid City. 
Sour:h Dakot::1. 1 on July 7 • 1972, and charged with -possf!Ssion of 
madjuana. R~ wao held in jail overnight and then released on 
bond, the tew..s of which reatric.ted his ,nove.n:!le.nt t-o the State of 
South Dakota pending disposition of the cas~. 

The r~cord ahows that while still in a leave status, 
Fetty Officer cousult:ed personnel at the Havy Recruitini 
Station. in Rapid City ro.ga:rdint his inability to leave the state. 
!cfophonic approval from the Commandant,. lUnth. Naval Distdct$ 
Gr~at Lnk.69, Illinois~ was obt~ined for the member to re,iain 
within the .area until disposition of hu casq.. According to the 
aubmission, the membe.rts autho:dzed leave ~:Kpired on Ju1y 15. 1972~ 
but h.e rer.;iainecl in South Dllkota durlng t11e peric>d front July 16, 
1972~ until March 20, 1973. 
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Th~ disbursiug·cfficer indicates that tluriuz this perlod. 
Petty Officer appeared at th~: :recruiting ttt.!lt!on fr® titw 
to time uaWJ.lly bacaus8 of his mnt p~TIJ-onal problems wifa the !fa-vy .. 
A report fror.1 thet Commendant.~ Hin th ii:ava-1 Dis t:dcti .st~te8 th.at 

the r~uiher-did not have $chedule.d muaters W'ith t~e Ncruit­
iitation he reported th.~re. on thee ~v-~rag~ of two to £our times 
...,e.~k Md freq~ntly <lid odd jobs at th~ station .• 

On Harch 9. 1973, h:e WM tried,. found guilty and at.ut<iinc~d to 
yM-r' s probation. Th~ mombJ:lr r~tu:rn~d to military jurisdiction 

Harch 21 i 1973. 

'!itle 37 of th~ Unitecl St..,!ti:s Cooe. section 503(a.) ,fv.rovidfM'J 

['A ~er cf th~ Army, Navy, Air Forcfli Mti'i-:hie 
Corps, Co"t Guard~ or Bnv.ironmeitt.al Sclene.e Sii-rvic~ 
Adttlinie tratfon i -w-ho is absent rl thcut ll:\'alf~ or -over 
leave, forf~its all pay and allowances for th'I! pcrlOJi 
of that abaenci!, unles6 1 t ia ax~used as unavoidable ,"i 

Tub Office cr.maist.ently has held that during pf.triods of 
by civil autl1or:tti0s a memb-a-r is entitled to p-ay ft:Jt: sueh 

po.rt of the l)eriod of tb.e d~tenti•n ns is covered by an a.utl10-riz~d 
grant of lea.va, but ;i member not on n,uthori~d leave whaae m.iscon,­

;==tc=~--duc't ha.is caused him to 'be. in t.he. ha.nds of civil .~utho:d .. ties and thU!3 
unable to fulfill t,~e obligatton to be at his. post of ducy :nms t be 
reg.a'l"ded as absent mthout: loff&Ve and his- J)~Y for sue.Ii :e~:riod of· 

=~ absence i* forfdt«1.d .. · 36 Comp .. C>'au. 173,f175 (1956) .. 
r:::3::'c':"--

-~--

~(! held in decision~ B-131595,{~,.ugust 26 i 19.57, that Whiitr~ the 
iuet:to~Lr was confined ta his lrllita.ry base for civil.i.a~ av.t:horitiea~ 

term llconfin~nt" as wrnd in 35 CoTI:.p. Gen-. 111.) _$.,,4!-t;~.t did not 
perie>ds when the ,wirb~r is in a duty st~t'<IS while- ~aiting 

dvil trial av~n though hi$ a'!"ea <>f mov~Wl!nt is rea ttietea <l:uring 
suc.h periods • 

In the prll!;seitt case~ die tne!llb~r w~a not'. j}t'CJ!lent at his 
permanent duty station) u.z.s.. Ceu9b d'1rln3 th"3 pel'.'iod ii:\ ::pJ.eetic;n~ 
nor wae h(t assi&rutd to tfi'mporary duty .at. th.a recruiting s:tntion in 
Rapid City, in ipite of the £net th~t the memb~~ rec~ived telephonic 
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a.pprovAl to remain :ln th~ .area until th~ dispoaitfon of his eas•· 
F'1rther, whil* it i3 indicated that th.e. rae~er did ap,peu s.t: the 

·:7 •"'~'.;i=t.:NaV, llecruitin:g Station on the ave:i:age af twice a w~. ther.e is con­
~-flf.etin:g evidence -i# to what h$ did. at th~ r~ruitlti.g •tation. In MY 
·.·.-.... ·.:·•·•··•· ... eWrt.t it ~c:,es not ~pp~u1r that he perform~ the du.ti2 c~O$ura~ 

==~~~=.-~with his ,:1"\k and grade. Cotttpare 52 Courp .. Geu. 3-17V(l972). 

n1e.-re b nothing of re@t'4 to indieat:l}, that l'ett)" Offiee-r · 
ab1umce was: excus~d by his comattd:lng; of.f::tc~r o:x- any otl1er autb.ort tr r 

...-c-:u unavoidable., l'u.t:'t:h~rtool:'&, auch aeti-on, in viff of the ~mh•r' s eoo-­
.. ,.c:c:,a•~~~;..-:.;v1.ct:f.on by the civil CQu-rt. wuld 1'¢t .appeal;' to be prop-er .u it ie 
~==l'c__=_;..=-.clearly evident that th~ ~ex plaeed hhaself in a sit:uatio.n wh$re his 

=:,::; .. ·. al,Hnce wu a losa t<> the: Goven,.ment. cf hi.a ae.rviees ~ ~ diree~,.. n.ault 
, __ ___..., __ ~of the civil offt!ns~ Y4ieh h-e cotlUfdtted. Sh 4:5 CO?np. Ga-n. 766f(l966) .. 

Cons'lqut:l.:ctly ~ based on the reeo-rd before ua, it is our Yiw that 
the membttr't pay aceOJJnt ll'lllY not be cxedite.d with. p2fY and .allowane-es 
for aey porticn of th~ p.e.riod from July 16) 19-72., thr"-ugh. Mare.ft 20, 

'1973. 

RF.KBTJ,ER · 

f~t'.9'·· con.w~J~ller tktnet"d 
of the··umted States 
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