COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTYON, D.C. 22548

B-179707

Dacenbay, 28, 167-
TN

Haxwell HManufacturing Company
Acorn Industrial Park
Doymingtown, Penpsylvania 19335

Attentions lr, Lloyd R, Maxwell
Prasident

Gentlemens

. We refer to your letter dated November 27, 1973, ard prior
' correspondence, protesting the award of a contract ts Uni-Systems,
Inc, (Uni -Systcms), under colicftation to, F41608-73-R-BN0Y, issued
at Kelly Air Force Base, Texas, which was a 100~-pevcent pet-gside
- for smell business,

The crux of your protest appears to be your belief that Uni-
Systems, 1f awarded the above-mentioned contract, would nof; be in
compliance with the small business sct-aside rcequircuents nf the
solicitation, You gpecifically draw attention to peregrapha C-42
of the solicitation vhich provides as follovwss

"HOTICC OF TOTAL SMALL RUSINLSS SET-ASIDL (1972 JuL)s

"(c) [Lestriction, Offers under this procuvemant are
golicited from cmnll business concerns only and this
procurement is to be avarded only to one or aore small
Lusincss concerns, This action {s Lased on a detarmination
by the Contracting Officar, alone or in conjunction with &
representative of the Sinall Business Administration, that
it {8 in the interest of waintaining or mobilixing the
Nation's full productive capacity, in the interest of war
or national defense programs, or in the intercst of assuring
that a fuir proportion of Government procurement is placed
with small business concerns, Offers received from firus
which arae not small business conceras thall be considered
nenresponsive and shell be fejected,
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"(b) Definition, A 'small business concern' is a
concern, ipcluding its affiliates, which is independcntly
ownied and operated, is not dominant in the field of operation
in which it is offering on Goverpment contvacts, and can

" 7 further qualify under the oriteria set forth in regulations
of the Small Business Administration (Code of Federal
Regulations, Title 13, Section 121,3-8), Y¥n addition to
meeting these criter,a, a minufacturer or a repgular dealer
aubmitting offers in his own name must agree to furnish in
the perfonnance of the contract end items wmanufactured or
produced by small business concernss Provided, That this
additional requivenent does not ap?ly in connection vuith
construction or service contracts," .

It 18 your contentlion that Uni-Systems intends to aupply, in the
construction of a chasais dynamoneter, an absorption unit manufactured
by a big business manufacturer, wiich you belicve would be a clear
violation of the 100-percent small busincss sct-aside solicitation,

It 18 your position that the Air Force, by allouing Uni-Syatems to
put related hardware around an absorption unit designed and built

by a blg businass company, would be senctioning a circumvention

of the small business set-aside provisions,

In respouse Lo your protest, Uni-Systems has indicated its geod
faith intentions to comply with the spicit &nd intent of the small
business sct-aside provisions of the solicltation, Therxe is no
question that Uni-Systems, itself, is a small business, Further,
Uni-Systems has adviced the contracting officer that it is developing
its own water brake unit which it plans to use in the subject contract,
Uni-Syatcms only propoyes to use the big business brake unit compouint
as a back-up alternate to insure its avallability in caze of delivery
or other potential problems, It i{gs the use of this alternate breke to

which you protest,

_ In our decision 49 Comp., Gen, 41 (1969), we had occesion to
discuas the 3ubcentracting limitations foz smsll business concerns
avarded total small business set-aside contracts, We atated that:

' % % The statutes (10 U,S,C. 2301 and 15 id. 644)
declare that i{n certain conditions awards of the prime
contracts should be made to small business, hut are silent
with respect to subcontracts, Therefore, our Office may
do no more than insist that the contracting agency conduct
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its emall husiness procuremeat in a manner ywhich is not
inconsiatent wvith existing law, vegulation and proper
contract provisions, See, also, B-148153, Hay 17, 1962, & & &'

Our decision then focusad on the end item being furnished and stateds

"W % % it is aignificant to note that the term

‘end ftem' as used in paragraph 1-706,5 of the Armed
Services Procurement Regulation, €rom which the rontract
"Notice of Total Small Business Set-Aside' clause wag
caken, is wot defined, Consequently, L1t.has been the
puoaition of our Office that, s0 lung as tlie snall
business firm, which haa subcontracted a major portion
of the work to large buoiness, makes some significant
contribution to the manufacture or production of the

" contract end item, the contrectual vequirement that
the 'end iten' be manufactured or produced by small
business concerns has been met, Sce 39 Comp. Genm,
435 (‘1'959); B-148155, supra; B-154207, November 20,
1964,

Factually, there could be no dispute that the manufacturing of
some portion of the reluted hardware and the total sssenmbling of the
component parta inte the final unit would constitute a elgulficant
contrlbution to the production of the "“end Ltem' involved here,

Since such work would ba performed by Uni-Systems, it may be concluded
that the "end ften' would be, in sipgnificant part, produced by small
business, Therefore, we would find no legal basis to vbject chould
Uni-Systems provide the alternate chacsis dynamumeter built by a

large business under the subject contract,

You have contended that there ia no legal jstification for
permitting any big business psrticipation in the use of funds
designated by conaress for 100-percent omall business set-asides,
unless such bipg businecs participation is specifically spelled
out in the writter language of the solicitation, There is nothing
in the astatutes governing swall business awards that carmarks iunds
for emall business procureyents, The statutes provide for a falr
proportion of Government cimtracts being placed with cmall buainese
concerns, but there is nothlng in the acts which affirmatively
states or implies a limitation on the amount of woxk which umall
business contractors could subcontract to big businesa. 49 Conp,
Gun., supra, Further, although it would not have heen improper
to indicate in the solicitation that there could be big business
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participation on a fubcontracting lovel, the feilure spenifically go

to providao dcis not preclude the ayvard of a contract to & firm uhich
contenplated subcontracting, but was making & significant contribution
to the production of the contract ewd item, In that repard, our Office
has upheld an award to a “Jdder uho proposed to subconcrsct when tha
solicitation was silent on sulicontracting, 34 Gomp, Gon, 593 (1955),
Thai decisien d4d not inply thit reasonable administrativa qualifica-
tions upon cubeontracting could not bLe inpoced and atated in the
golicitation, Bee 37 Comp., Cen, 196 (1.957), The power to take such
action ia not within the jurisdiction of our Office, 49 Comp, Gen.,

gupra.
Por the reasons stated sbove, the protest is danied,

fincercly yours,
R.FKLLLER

INepute Comptroller Jcneral
of the United States





