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dOMPTROLLER GENERAL OF THE UNITED STATES

WASHIMGTON, D.C, 20548 @Q .

August 28, 1973

Maryland Casualiy Company
Wheaton Plaza Office Building
Suite £00

Wheaton, Marylend 20002

Attention: Mr, Richard L, Duffey
Cleims Departman*

Gentlement

This ia in reply to your letter of June 28, 1973, requeating
reconsideretion of our Gettlerent Cortificate daved February 3, 1972,
which denied your claim for $£4,919 under General fervices Administrae
tion (CSA) contract o, GS-03R-1%5674,

The record indicates that you were the payrent and performance
bond surety for J & B Construetion Company, Incorporeted (J & R),
the contractor on the above-rientioned GBA contract, The record
further indicates that J & B vas defaulted in December 1969, snd
that upon completion of all the reguired work, the amount of
$h,919 reaadned for dinhursement under the contract, You claimed
this sum becauno of your payrments in excans of £9,000 to various
suppliers pursuent to the terms of the yt¢,went bond, On December 29,
1969, howaver, the Internal Revenue Service served a tax levy upon
GSA in the amount of $63,017.85 (subsequently reduced to $28,165,65
plus interest) arainat any proceeds due tn J & E, OCA aubnitted the
matter to this Office for resolution, and v9 sdviged that under
United Etntes v, lnsey Truct Co,, 332 U,5, 234 (1947), “the
Oovernment 's ripht of sst-off * * ¥ ig guperior to that of a surety
whone claim 1s based upon paymenta to laborers and matsrialmen
under the payment bond,"

In your request for reconsideration, yon stated that Fireman's
Fund Insurance Cownany v. United States, 190 Ct, Cl, 8¢k, k21 F, 24
706 (1.970), should be considered as superseding Munsey and as
authoriging payment to you. The Firersn's Fund cese recognized
certain subrogation riphts in a pay-ent bond surety. but held only
that the Governmant "agcumed the risk of liability to the surety"
when the contracting officer paid certain contract proceeds directly
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to the contractor after it had begn put on notice by the suraty that
o supclieyr had instituted sult apainst the contractor and the surety
for nonpayment of invcices, It did not consider thae auestion of the
Government's rirht to sst-off sgainsgt contract funds whan A gurety
is claiming apasnst such funds,

The current rule with respect to this situution was stated by the
Covrt of Claims in United Stotoa Fidelitv & Cuarcnty Co, v, United

Stetes (Mo, 163-70, Harch 15, 1973). 1n that case the Court saids

"This matter wus moat recently handled by the court in
Aotna Tng, Co, v, United Etstes, 197 Ch, €1, 713, 456

F, 24 773 (qua), Tn waleh the ¥ulo originally cxpresced
in United Etates v, Manney Trust Co,, surra, van folloved,
A nuraty tuﬁt pIYys on & pariorunn"e bond in order to com- .
plete the subjeet ccntrecet has pricrity over the United
Etates to the retainace in its hunds, A sursty that pays
on ita payment bond, however, does not have priovity when
the United States 1o acsorting a tax or other obligation
oved by the prime contractor, Hince the suraty in thie
casc paid only on its poyment bond, it falls in the

latter catesmry, and mustc clajm ihe retainage aubject to
the tex clcim of tha Unitcd Statvus, See, Drinity Univer-.
el Ins, Co, v, United Gintes, 3.2 F, 24 317 (b Cir.,
C199T), crvd denled, 37 l U.u. a03 (10ﬂ )3 Parrett, v,

United States, 177 Ct. CL, 380, 367 F, 2d 3 (1956),"

Accordingly, our Battlement Certificate denying your claim is
affirmad,

Sincerely yours,
Paul G, Denmbling

For the Comptroller Ceneral
of the United btatoes
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