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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C, 2034}

qof‘)’ -

Decenmber 28, 1973

Chemical Technology, Ino,

Buite 217 ,

910 17th Bhreetv, N.V. I . !
Wanhingbon, D.C, 3)006 -

Attentiony Mr, William L, Devries, President

Gentlemeny

Further reference is made to your mailgren dated July k4, 1973,
and related correspondence, va behalf of your subsidiary, Checker
gervice Company ("Checker"}, protesting en award to Tidewater

. Management Bervices, Inc, ("Tidewater"), under request for proposals

Rao, )i00123-73-R-1643, iasued on April 13, 1973, by the Naval lcglonal

Wt Office, los Angeles, Californis,

The solicitation, & 100 percent smsll busineas set-aside,

. requested offers for a fixed-price nsrvices contrict for mass aitend-

ant..gexvices at llaval Air Station, Mivamar, California, for & team

-—""of cne year with two one-year options,

The RFP required tho submission of vamning charts and contained
the following provisions:

"ERCTLON D~EVALUATION & AWARD FACTORB
Evanluation of Offeror's Manning Charts and Prices

(a)} The munning levels reflected in the oiferor's manning
charts must be sufficient to pexform the required services,
For tho purpose of evaluating proposals and ¢stablishing
a competitive range for tho conduct of nwgotiations, tho
Govermment estimatea that satisfactory performanse will
yequire total manning hours (including manigement/
supervision) of approximately 370 on a representative
woekday and approximately 200 on a represuntative
wvaekend day/holiday, Bubmission of mwnning charts whose
total hours fall more than 5% below these cstimates may |
remult in rejection of the offer vrithout furthor negotiations

- unlesa the offeror clearly substantiatos the mawning

' " ‘& fference with epecific documencation demonstrating that

LE R

the orferor can porform the required services satisfactorily
- with puch fewor hours,
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¥(b) FPurther evaluation of the offerors' manning charts
will ba based on the following criteriuas

(1) the manning distribution in space/jodb cutegorier
prior to, during, and after meal hours ad at
peak ‘periods must yrepresent an effectivs well
planned managenent approach to the efficient utilizi.
tion of manpower resources in performing tlw services
required; and

(2) the houys showm in the manning charts must ba mupported
by the yrice offered when compared as follows, The
total hours reflucted in the manning charts foy the
contract period {i,e,, based on a contract year
contadnirg 252 weekdays and 113 weekend days/holidays)
will be divided into the total offered price (leas
any evaluated proapt peyment discount) to assure
that this dollar/hour ratio is at lsast sufficient
to cover thh followring basic labor expensesg

(1) the basiz wage rate}

(41) .£ applicoble, frings benefits, (health and
walfaye, \racation, and holidays); and

(114) other employes-relsted expenses as follows:

(4) FXCA (includirg Hospital Imsurance) at the
: ~ rate of 5.85%)

(B) Unemploynent Insurance at the rate set
forth by the offeror in the provision in
Bection D of this solicitation entitled
YOfferor's Statement as to Uncuployment
Inourance Ante and Workmen's Cceopensation

:::;uranca Pate Applicahls to MNis Company'p

(0) Vorkmen's Campensation Insurance at the
rate set forth by the offeror in thuo
provision reterred to in (B) above,

Failure of the price offered t¢ thus support the offoror's
sanning chart may remut in rejeotion of the proposal without
further nogotiations,

(v) Avard will be made to the reupnonsible offeror whose proposal,
mcoting the eriteria cot forch 4n (a) and (b) wvove, offera
ths lowest svaluated total price.
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"lota to offerori The purposs of the above prive-io-hours
evaluation 1J to assure; :

" (1) that manning charty mbaitte} ave not unrealistically
inflatell in hopes of securing a more favorable
proponal evaluation; snd, _ _

(1) that avard is not made at ° price so low in relation
to basio payroll and related expences emeblished
b_y lav as to jeopaniire satisfactory performance,

Nothing in this Bection D shall he construed as limiting the
contractor's responsibility for fulfiliing all of the roquireaents
sot forth in this contract,”

The manning hour, eatirste (paragraph (a) ehove) wau subsequen'ly .
roduced to 310 for a representative weekday avd 150 for a representative
veekand day, The minimyi hourly wage was determined to be §2,85, consist-
ing of §2,73 basic hourly wage end $7,12 health and welfare tenefit,
Proposals hased on theme fipures were received from fift2en offororay,
AMlylng the evaluation ¢riteria cited abeve, the rontracting officen
datermined that both Checker and Tidewater would to included in the
coopGtitive range for negotiavion procediures, .

Negotiaticns were coenducted and bhest and £inal offors wﬁre requasted
to arriva not later than June 22, 1973, Analysis of the final offers
of Checkor and Tidowater is shown belowy

g_!heck_e_g - y.dewater

Total hours ™ 096,852,5 93,550
Totel price (net) $297,585.\4 $315,650,14
Average dollar pex hour price 3,0716 3.8
Minimm pogsible dallax , .

per hour wage cost 3.322 . 3,348

- "Average dollay psy hour prica® was cowputed aimply by dividing
total hours into total not price. NMinimum possible doller per howr
wage coat"™ vas dotermined by adding vo the ninirmm hourly wage of
§2.35 the followirg:s (1) 5.85¢ FICA; (2) 5% estimate for vacation and

—holiday pay; and (3) workmen's compengstion and unemploymint insurunce
rates as provided by esch offeror, -

Busad on the above tabls, the contracting officexr eliminated Checker,

the low offeror, as not conforming with parsrraph (b)(2), Section D,
of the RFP and, pursuant to paragraph (¢) or the above-cited Seotion D,
mads tho wvard to Tidewater, tho second low wfferor, In various
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correspondence with the contracting agency, you ~onceded that your
reduced your price in your best and finsl 0ffer to a point where it
no longey supportad the total manhours offeved, but econtended that:
you did this knowingly and that you were prepared to incur a loss if
necessary in order to obtain the contrast, ' '

The eusence of your protest is thit, since you were determined
to bs within the cewpetitive range, and since your bustrand final
offer contatned the Jowest total net price, you should have received
the avard wiless yov veve dotermined to be nonresprnaibvla, The
agency contepds that appli-~ation of the evaluatiin eriteria in '
Bection D of the RFP shows that you could not perform without incurring
& substantial loss or jeopardizing satisfactory performance, and that
your' propoesal wan therefore properly dississel,

4

Wifle it s true that the determination tn reject Chevkerts
offor was basedl in fact on considerations upually going to quenticns
of rfsponsibility (51 Comp, Cen, 2043 id, 308, (1972)), we do not
agres thal in this negotiated procurement such rejection wam in essence
a determination of reaponnibility, Rather, the failure of Checker's
final offer to be considered for negotiation was dus to its Qeficicnciesn
in the area of compliance with the Government's express requirements,
cf, 46 Comp, Gen, 893 (1967).

M 52 Coop, V‘len, 198, 208 (1972) our eoffice concurred in an
egency's exclunion from "Me coupstitive rangs of an initially
accoptable offer, whereg

fafter e revised proposaln wera examined # # #
sexious rdegivingo axrose concerniug # # #

[that orraror"‘_s] abilty to perfoim the contract
succesafully, .

. Under such circumatances we atuted:

"# & # Whether u proposal is initinlly detemmined
to be within the competitvive rangs® or vhether the
propooal is initielly rejected, the conlracting
agency should not bn required to hold discusaions
with an ofleror onca it is determinsd that his
proposal. 18 outside the acceptable range, Bee
B-LT4436, April 19, 1972, and B-1739G7, February 10,
1972, where we upheld adminiztrative determiunations
to exclude firms initially detsrmined to be within
the compatitive range frum further award considera-
tion after their rcvised proposals were found to
be technically unacceptable and no longer within

" the compotitive raonge,®
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Applying the above principles to your pretest, together with

tha mandate of the evaluntica criteric. 1o think that the mere fuat | -
an offeror is initially dstermined to be in the competitive range for
the purpose of furthsr negotiations in no way provents the contract
negotiatur from subsequently rejecting an offer which does not finally

myet that mandate, Consequently, your reliance on B-170038, Maxch 29,
1971 (50 Cozp, Oen, 679) if mispluced, In that case we fousd that
onze an offero~ had submitted an acce shle manning scheduls and
van therefore cons'dered to be wi e competitive range, mard
should ‘have been mads to that orreror submitting the lowest tntal
price, Here, however, there were evaluation eritoria which your fim
did not meet,

We therefore egree with the Navy's dscision to award a contrast
to Tidewater, The RFP provided that award would be mads to the
olferor vhose propesal met the two basic wvaluation criteria, that
is, a proposed manning level within § porcent of the Govemnt.
estimate (unless justification was provided for o different level)
and a price to support the direct labor coats invelved in taat manning
Adsyel, Howover, the IUP also explained that the yarpose of the second
oriterion wis t«o prevent unrealistically inflated manning charts and
an wrrd at a price 20 low that satiafactory psrformance would be
Joopudiud.

Here, thexre vaa a substantial difference between Chacker!:
proposed average cost per hour or dollar/hour ratio and the cosputed
bauic labor expeuse, Under these circumstances, the cantracting
officer acted in accordance with the KFP in re:]ectinc Checker's
f'ina) offex and accepting Tidewater's,

, For tha forngoing reisous, your protest is denied.
Sincerely ymirs,

RF.KELLER

[ Dopity* Comztroller General
of the Unitnd Statas





