COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 20348

L ' ‘{49(5.53‘1’

. B=172037 ' October 9, 1973

Hr, John &, Rodder

Authorined Certifying Officer

Philadelphic Data Collection Center

Bursau of the Census i)bfl ©
Social and Economic Statistics Aiministration

United States Departmant of Commzrce

Philadelphia, Pannsylvania 19106

Dear Mr, Roddeas '

Furthex reference is made to your letter of June 25, 1973, tequaating
& decision on the propriety of paying n’claim subinnitted by Miss Cecelia
Opczyuski, a part-time, Schedule A, employee of the U,S, Department of
Comxarce, Bureau of the Census, Data Collection Center, Philadelphia,
Pennsylvania. HNo voucher covering the claim was enclosed with your letter,
a5 is ordinazily required with a request for a decision, lowever, since
it appears a claim has been presented, ths requirement of a voucher will
be walved in this case,

. Miss Opczynski is employed as a Field Supervisor on a when-actually-
exployed (WAE) basia. On April 19, 1973, whila operating a privately
owned vehicle in Glasgew, Delsware, on official U.S. Government busineus,
ahe was involsed in an automobil' accident, in which the collided with
another vehicle, The official police accident investigation report inp-
dicates extongive damage to both vehicles and serious injuries to the
driver of the ¢ther automobile which included contusions of the nose and
chest and a het'ntoma of tha forehead.,

Hias Opczyxraki was charged with violating titla 21, section 41A46,
of the Delawara Code, requiring motor vehicla operators to obey a duly
installed stop 1ign and was given & sumons commanding her appeavance '
in court in lew Castle, Delaware, on May 16 and June 7, 1973, 1liiss Opcrynski
has submitted a nlaim for her time and mileage expenses from her residence
in Cenden, Hew Jorsey, to New Castle, Delawars, and return, {ncideut to
her court appearcnces. : e

Miss Cpczynski's entitlement to compensation for her tims and
travel expeuses depends upon whether her appearances in court in defense
of the traffic code violation was sufficicntly in the interest of the
United States to be regarded ad official Government business within the
meaning of 5 U.8.C. 6322(b)(2). That provision of law describes the
etatus of an employee performing official duty when appeariug in court

as follows:
C)q ] 5_8} . PUBLISHED DECJSION
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"(b) An employes ® * # iy performing official duty o
during the period with respect to which ho is sumaoned, :
or massigned by his ~agency, to—

' ' ® * " * ®

"(2) testify in his official capacity or '
produce official records on behalf of a party |
other than the United States or the District of ’
Columbia," &

Chapter 171 of title 28, United States Code, basesl on title 1V of
tha act of Auguat 2, 1946, 60 Stat, 842, the 'federal Tort Claims Act"
establishes the liability of the United Statevo for tort claims of per-
sons injured by negligent or wrongful acts of Government employecs
while acting within the scope of office or employnent., Section 2679
of title 28 provides, in pertinent part, as follows:

$2679, Exclusjvencas of remedy

.
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"(b) The remedy sgatnst the United States provided
by seatirns 1346(b} and 2672 of this title for in/juxy ov v
losa of property or personal injury or death, resulting *
from tha operation by any employeé of the Government of
any worux Vehicle while acting within the scope of hiw
office or enployment, shall hererafter ba exclusive of
_ any other ¢ivil action or proceeding by ressun of the game
* subject matter against the employce or his estcte whose
,/ act or orisiion gave rise to the claim,
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! (c) <he Attorney General shall defend any civil

actior or proceeding hrought in any court againgt any

enployce of the Government or his estate for amy such :
damage or Zajury. The employee againat whom such civil . P
action or proceeding is brought shall deliver within such .

time aftexr date of service or knowledge of service as . .
deterrmined by the Attornay General, all process served

- upon hin or an attested true copy thereof to hig immediate '_'- -

superior or to whomever was designated by the head of hinm
. department to receive such papers and such pergon shall -
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proaptly furnish copies of the pleadings and process
theraein to tha United States attoxmey for the district
¢mbracing the place wherein tha proceeding 1s brought,

to the Attorney General, and to the head of his employing
Fedexal agency,

“(d) Upon a certification by the Attorney Genexal o
that the dafendant enmployee was acting within the scope

of his employment at the time of the incident ocut of | ..

which tha suit arose, any such civil action or pro- 0
ceeding coumenced in a State court shall ba zemoved

without bond at any tima before trial by the Attornsy

Genaral to thu distvrict court of the United 8tates for

tha district and division embracing tha place “‘herein it

is pending and the proceedings deemed a tort action brought
against the United States under the provisiona of this

title and all references thereto., Should a United Statee
4istrict court detarmine on a hearing on a motion to .
ramand held before a trisl on the merits that the cuae so o,
xemoved is one in vhich a remedy by suit within the .

weaning of subsectfor; (b) of tlis section 18 not avail- '
&bles against the Unjted bcntea. the case shall be remanded

to tha State court.

(e) The Attor.ey Uenerasl may compromisa or settle ¥
any claim asserted in such civil action or proceeding in
the manLar provided in section 2677, and with the saxne
.ffﬂetc'
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o rurnunnt to tha above-quoted law tort suits agaivst emp-oy«ea in
thair individu=!, capacitics ara precluded and the injured party's ex~
clusive remedy p against the United States. Thuy, the employe: i
immme from sui. and the Federal Govermment ia the only party subject
to 1iability for the employea's nz2glizent oparation of a motor vehicle
within the scope of his employment. Skrocki v, Butler, 324 F. Supp. 1042

(1971), Kirer v. Shexvood, 311 F, Supp, 809 (1970). L e

Innemuch as the United States is subject to suit and potantinlly
1iuble for all the damnges sustained by the plaintiff, as a result of
the employeca's negligent operation of his vehicle while in the scope of
his employment, it tharefore follows tha% the United States swwould have
@ dirvcet interast in thae disposition of the traffic charge from whirh
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14ability might result, Consequently, we beliave tha appearance of the
saployee at the judicial proceeding to which she wus summoned may be
xegerded as the performance of official duty within tha mesning of

3 U.8.C. 6322(b) (2), cf, 44 Comp. Gen, 188 (1964).

In view of tlia foregoing, we are of the opinion that Miss Opcrynaki
miy ba compensated for her time and reimbursed her travel expenses,

Accovdingly, the employea’s claim may ba certified fox payment in
accordances with the foregoing, if otherwise corrxect, '

fincorely youcs,

PAUY, G. DEMBLING

Jor the Comptreller General °
of the \nited States
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