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Hx, John P, Higgina ‘Jﬂ
¢/o Hichael E, Goldman, Asgistant Counsel
National Asaociation of Internal
Ravenue Employees
Suita 1101 - 1730 K Streat, N.W,
Hashington, D,C, 20006

Dear Mr, liiggins}

[

Wa refer further to letter of June 18, 1973, wherein Mr, Michael E,
Coldman, your designated representative in natters befcre our Office,
- set forth your[claim for overtims pay vhile in a travel atatus[and per
diem during temporary duty incident to tha floods caused by Hurricana
Agnes, Mr, Goldnman states that his letter conatitutes an appeal of
the deciasion by Mr, Alfred L, Whineton, Dietrict Director, Philadelphia
District, Internal Ravenue 8ervice (IRS), denying your request for
overtime ypay whila in a travel statue and per diem while assigned to
tonporary duty, '

The questions presented arose after you were aspigned temporurily
on July 5, 1972, to the Office of Emergency Praparedness (OEP) dua to
the floods cauvaed by lurricane Agnes and told by your supervisor at IKS
to report to rne person in charge of the OEP office at the Macken School
and perform auch duties as dirccted during the hours designated by OEP,

With ralcrence to the pariod July 5, 1972, to April 14, 1973, the
letter stateas

"# ® & Mr, Higgins remained at the Macken School from
July 5 throigh July 7, 1972, On July 5, 1972, Mr, fligpins
loft his hcaz at 8300 a,m, and returned at 9:00 pm. On
July 6, 1977, he departed from his home at 7:30 a.m, and
raturned at 9:00 p.m, and on July 7, 1972, he left at . '
7130 a.,m, ard returned at 10:00 p,m, Hr, Higgins was
required (9 travel 12 miles from his home to this temporary .
post of duty, o
"On July 7, 1972, Mr, Higging wae directed to report
to the OKP office located at the Rloomsberg State Colloge
campus, Mr, liggins worked there until July 10, 1972, On
July 8, 1972, Mr. liigying departed his home at 6:30 a.m,
and returnwd at 10:00 pem.§ on July 9, he departed at
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6150 a,m, and returned at 10:00 p.m,} aud on July )0, ha
deparied from his homa at 6330 a,m, and returned at

8130 p,m« During tha course of his asaignment at Bloomsbexg,
Mr, liggins traveled 55 miles to hia tempornry J0D which
took 90 minutes, :

"Prom July 11 through July 14, 1972, Hr, Higgine wan
apsigned to Pittaton, Pa, During this period Mr, Wiggins

departed hie hona at 83100 a,m. and returned at 6130 p.m, .

"From July 15, through August 3, 1972, HMr, Higgins was
directed to repoxt to the Macken School, Op July 15 through
July 22, and July 24 through July 28, Mr, liiggins departed
his homa at 7:130 a,m, und returned at 6:30 p,m, On Sunday,
July 23, he left his home at 7:30 a,m, and returned at 12130
p.a, From July 29 through August 3, Mr, Higgins left his
howe at 7130 a.m, and returned at 6:00 p.m,

"Me, Higgine continued frow August 4, 1972, through
April 14, 1973, to work on Saturdays from 8:00 &.m, to
6300 p.ra, (Exhibit 3),"

Exhibit 3 to your claim ahowa the distance from your residence to .
your permanent duty station to be 11 miles with normal traveling time
20 to 30 ninutes., Approximately the same distance and time relationship
is shown for the temporary duty in question with the exception of the
4 days from vuiy 7 through 10, 3972, when tho distance from your home
to your worksite is shown as 55 miles and the traveling time as 90
minutes,

; Apparently you were directed by OEP to arrive at your temporary
duty post at 8 u,n, and remain thera until closing with the exception
of tho period July 11l-14, 1972, when you ware required to raport et

R130 a.m,
The issues ruised in your claim are stated to bes

"{(1) Vvhether an zmployea who is aesigned to a temporazy *

' duty station, ia entitled to overtime compensation
for the tima spent in travel status to the temporaxy
duty station [returning o residenca each day).
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"(2) Whether an employee who ia asuigned to a temporary L

duty statfon and must commutw daily is entitled to o
' partial per diem," s

“he authority for tho payment of overtinme compensation fox time in
a travel atatus away from the official duty atation of an employes is con-
tained in 5 U,8,C, 5542(b) (2) (B) which providen as followsi . .

"(b) Por the purpose of this subchaptor—

' « * 7y " N

'(2) time apent in & travel status away from the
official duty atation of an employee is not houra
of empluyment unless—-

"(B) the travel (1) involves the psrfovmancas
nf work while traveling, (11) 1s incident to travel
that involves the performance of work while traveling,
(111) is carried out under arduous conditions, or
(1iv) vesulta fiom an event which could not be scheduled
or ~ontrolled aduinistratively," IR

-
« -
.‘:_

Subsaction 6101(b) (2) of titla 5, United States Code, provides that:

.. "(2) To the nmaximum extent practicabla, the head of
an agenzy ihall schedule the time to be spent by an em-~
.: ployee in a travel status away from his official duty
y station wi*Pin the regularly acheduled workweek of the
¢ employca,” .

.- -
. axw® -

' Mr. Goldman uxges that your travel status resulted from an event
which could not ba schaduled or controlled cdministratively, In thins
connection the Prasident, on June 23, 1972, doclared that a major diaaarer
exigted in the Statae of Pannaylvania as a vesult of lurricane Agnes,

. L
We have construed tha term "event" to include anything which ’
nocessitates an employee's travel, However, there must exist an immediate
official necoasity in connection with that event requixing the travel to -
ba performed outside the employece's regular duty hours, Notwithstending
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an official neceasity for an employse's vravel, we hava held that; where
the necesaity is not 80 immediste as to preslude proper scheduling of
travel, the time spent traveling does not qualify as hours of employmant,
$1 Comp, CGen, 727 (1972) and casas cited thezein at page 732, Your duties
in rendering esaistance to persons in connaut‘on with the calculation and
raporting of thelr losses to the FPederal Government do not appear to he
of such a naturo as to have created an immediate official necessity tor
truavel in counection with the uncontrollable event,

The term "could not be schedulad" contemplate- pore than the fact
that adminietrsitive pressurees make scheduling in accordance with
8 U,8,f, 6101(b) (2) aifficult ok Lwmpractical, 31 Coup. Gem, 727, supra.
The adnjnistrative control over time in travcl astatus avay from officianl
duty station is assumed to ba the agoncy's whethor the agency has sole
coatrol, or the contyol is achieved through a group of agencies, Federal
Personnel Manual Supplement 990-%, Book 550. subchapter 31-3, paragxaph

b(2) (e)(1v).,

With tespact to travel from residence or headquarters to placee
at vhich regularly scheduled duties are perxformed wo stated in 52 Comp.
Gan. 446 (1973) at paga 4491

-f

“Public Yaw 90-206, approved December 16, 1967, in - !
part, expanded the authority for payment of overtime by
a’*ing avbuection (h)(2)(B)(iv), Tha Senata raport on
tha legislution indicates yhat by thdat addition Congrest:
.+ intended in part, to induce agency compliance with the

: praviaion of 5 U.8.C, 6101(b)(2) requiring the propern
scheduling of travel and, in part, te provido overtine
compensatioa for travel occasioned by emergencics or
events beyowd agency control ia consideration for the
imposition such travel makes upon employces' private

lives, 5ae page 31 of Senats Report No. 801 ow W.R. 7797

wanerein it 1a stated as folle al

"The committea hay revieea tlie provisions of

the llouse bill in regard to traveltime and overtirce o e

,  psy¢ The Senate aucndment xevises present law no , .
that an cuployee in the clasaified service, wnder . ‘
' wage board pay systems, or in the postal field,
service shall be paid for travel tise outside of
his regular work schedule 4£ the travel injplwes
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the performsnce of work whila travaling (such as an

ambulanca attendant taking a pationt to a hospital)i

is ircident to travel that involves the performance '
of work while traveling (such as a postil employee

riding in a truck to a destination to pick up anvther

truck and drive it back to his original duty station)} "
19 carried out under arduous conditions; or results ' .
£rom ¢n event which could not by scheduled oxr controlled
adminiatratively. '

"The committce balieves that regulations to .
implement these provisions should take into accournt
the provisions of saction 16 of Public Law 89-301,
which requires agencles to the maxinum extent
practicable to scheduls travel within the regular
vork schedule, The committes is convinced that the
heads of executive departments and agencies can do _
much tore to provent the abuae of an crployce's own .
tine, e

R R T

"fhere an employee's regularly scheduled duties
" involva assignments tuv which he commutes daily from hie ¢
.~ '+, headquarters or residencze, we do not regard his travel ‘
, . - from home and back to perform those regularly ocheduled
;. duties ao an imposition upon his private life significantly
' different than the travel required ofian enployce in
© reporting to his pernanent duty station. Vor this reason
L do not rezaxrd Mr, (Gamblae's travel as avertimes houws of
; work within the nmeaning of 5 U,S5.C, 5542(L)(2), Morcover,
‘ as indicated in our decisica of June 19, 1972, [B-1750608,
J copy enclosed] such traval was subject to control (scheduling)
even though the cvent giving rise therato resulted from an
event which was not controllable. 50 Coup. Con. 674 (1971)."

On the factes of your case thaore apperrs to be no basis for payment
of overtime compensation under 5 U,.5,C. 5:142(b) (2) (D), .the controlling
provision of law, ' '

With reference to your centitlement to partial per diem while assigued
to OBP, Mr, Goldman refers to B-177419, Maxch 8, 1973, Mr, Goldman's
lettor and B-177419 gut forth the applicable regulations which include

: L4
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subsyction 6, 66(]) of the Standardized Government Travel Regulations
which provides as followsy

4, Computation of bzsic entitlement, (1) Travel of

24 houra or less, For continuous travﬂl of 24 hours or

less, tho travel period will ba regarddd an commencing

with the beginning of the travel and ending with its '
completion, and for each 6-hour portion of tlie period,

or fraction of such portion, one-fourth of the par diem .
vate for a calendar day will be allowed: Provided, That !
no per diem will be allowed when the travel period is 10

hours or less during the same calendar day, except when

the travel period 1% 6 hours or more and begins before

6100 a,m, or termiistes af'ter 8:00 p,m., (The proviao

does not apply in the case of travel incident to a

chaunge of official afation)." ;

It appears that IRS has implemented this section in section 13 of
its Monual Supplemeut 17G-239 which is quoted by Hr, Goldman as followas

"saction 13. Rates of Per Diem

. ", 01 Rates of por diem in lie: of subsiotence cxpenses for
travol within the limits of the continental United Stataa
! are prescribed as follawas

“ 1 Y1 Yhen absence from post of duty ia 24 houxs or less and
e night's lodging is not required, the par dicm rat.e shall

. bo $10, lNowever, for travel on temporary duty & # % por

i diem 1is not allowable for a travel period wholly within

“ tha oama calendar day unless it is mora than 10 hours, or
1s 6 hours or more and begins before 6 a.m. or ends after
8 pomo"

e, Coldman states that the above-quoted regulations presume that
an employea who ie absent from his official post of duty for more than
10 hours, in travel atatus, will incur additional expenses. Ha urges:
that since IRS has not issued specific regulations liuiting reinbursement
to additional expenses in fact incurred, it has exercised ite diacretion

" in favor of payuent. _ , -

Wa do not agraes Aghain referving to B-177419, supra, wa stateds

¢
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"It 1 Hr, Monta's contention that tha agency
regulation requirea payment of a par diem allowance
where the period of travel exceeda 10 hours, notwith-
atanding that an employee inrurs no additional expenses
by veason of his temporary duty asslgoment, On tha
otaer hand, it is your underatanding that paymen: of
pex diem is not intended where no additional expenses
are incurred as the result of an enployea's temporary
duty asaignment, notwithstandiug ths length of the
truvel period involved,

"The affect of subsection 6.,6d(1), supra, is to
preclude payment of per diem for travel periods of
10 hours or less during tho same calendar day, except
when thy travel period is 6 hours or mrre and begins
before 6 a.m, or terminates after 8 p,m,, and to
pexnit payment of per diem where not so precluded,
See 38 Comp, Gen. S11 (195%); 41 id, 209 (1961),
Ccf, B-170291, October 21, 1970, copy enclosed, VWhere
rer diem is authorized or approved, that subsection
hag the further cffect of creating a presumption that
av least gome of those expenses for which per diem fa
. authorized ara incurred where an cmployee's travel
exceeds 10 hours or where the period of travel exceeds
: - 6 houra and commences before 6 a,m, or terminates after
“. 8 p.m, and that one quarter of the daily per diem rate
3} for each 6 hours involved i3 & falr rate of reinbursenment,

"Wo point out, however, that neither scction 6.6d(1)

" nor subsection 13.01, above, diuinishes an agency's dis~
cretion in regard to the determination of whethar a per
diem allowance is to be authorized or approved in a par-
ticular casae, That dis.  etion 18 to be exercised in
acecordance with the guidelines set forth in section 6.3,
Standardized Government Travel Kegulationa, which
provides in pertisent part as followas

. /;!
' 16,3  Agoncy rosponsihility for prescribing .
individual rates. a. General., It is tha ,
o - respponaibility of each departrnont and ‘agency
to authorize only such poar diem allowvancea as
arc justified by the circumstances affecting
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tha travel, Care ohould ba exexcised to prevent
fixing per diem rates in excesas of those required -

to meet the necessury authorized subsistence
expenges, '

"Thus we have held that an agency may properly refuse
to/ authorize or approve per’ diem for assignments, notw(th-
etanding that the agsigrmonts may be of greater than 10-hour
duration, Sco B-176477, Februarw 1, 1973, # # # yhich in-
volved an agency regulacion whichrprovided that per diem
is tc be authorized only to tha extent that additional
cxpenses are incurred in circumstances involving temporary
duty asaipnments at.necrby places outslda the permanent

duty station—aeve;) though such duty may be of greater than
10-hour duration,’

In the abeer.ce of an agéncy deternination to uuthorize or approvo
per diem under the circumastances in your case wa sca no baais for
reimburaement theretor,

Sincerely youra, v

-----

A ' ! Yor the  Comptroller General

of the United Statos
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