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Tha Yonorable
The Secretary of Defensec

Dear Hr, Sccvetary! , I
i

Further reference is made to a letter dated June 18, 1973, fronm
the Actiuf Assistant Secretary of Defense (Comptroller) requesting.a
decision concerning the eliglhilicty of ceveral categories of other-
vine dependent children of retired merbers, the children themselves
heinp service menbers, to receive annuities under the proviaions of
the Survivoer Tenefit Plan, 10 U,5,C,, 1447-1455, aa added by Public
Law 92-425, A copy of the Department of Defennc Military Pay and
Allowance Cormittee Action lHo. 481 metting forth and discuncing tho
question was attachad.

The quaction posed in tho Comrmittee Actlon is:
"Is the child of a daceased retired merber, vho is:

"a, \nder age 10, ond sexving on active duty
in o wniformed service; or 3

"b., wnder age 22, ond serving as a cadet or
midshipren at a service acadeny; or '

"e. undex age 22, and enralled in an institute
of higher lonrning uador a military subsistence scholar-
ship proavam;

a dependent elipgible foxr paynent of g Survivora lenefit
Plan annuity, wiithin the meaning of 10 U.8.C, 1447(5),
as awmended by P, L, 92-425,"

The bricf discuraion of this question in the committee action
points out that since perocons of the categories delineated in the
queation are provided quartera and nubsintenco by the Govermment,
doubt han been oupressed an to whethar Conpress intended to include
people in the above-mentlionad categorice an béing consldered cligible
for Survivor Tenefit annuities. Homever, the view war alro expreased
that L Congrers hiad inteadad to precinae such personc fron bhedng:
conntderad e¢licivie undor Mhlie Lo 02-420, npecifle language to that
cffect would have been Jncluded in the statute,
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Saction 1447(5), title 10, Vinited States Code,uprovides in
pertinent part that: '

""pependent child'" neeno a person who 18 ——
"(A) unmarriad;

“(B) (1) under 18 years of agej (14) at least 18,
but wunder 22, years of age ond pursuing a full-time

e 77 courge of study oy traindng in a hiph school, trode

school, technical or vocational instltute, junior college,
collepe, univernity, or corparshle vecogized educational
institution; or (iiL) incapable of supporting hinself
because of a mental or physical incapacity existing before
his eighteenth birthday or Jncurred orn or after that birth-
day, but before his twenty-recond birthday, while pursuing
auch a full-time course of study or training; and

"(C) the child of o person to whom the Plan applies,
including (1) an adopted child, and (1i) a stepchild,
fonter child, or recognized natural child who 1ived with
that person in a repgular parent~child relationship,"

A roview of the lepislative history of the Survivor Denefit Plan
altove that the act was the culmination of a long recogmized need for
the protectlon of militery widows and depandent children. The DRepart-
rnent of Defense originally proposed that the Plen make no specific
provision for children, but inustead suggested thuat those parants who
deslred to provlide haonefits for children, in addition to those avall-
nole under soclal cecurity, could do so through the insurable iuterest
provision (10 1.5.C, 1448(b)). Mowever, during connideration of the
vatter in the House of Pepresentatives a specific children's benefit
wan added, Consequently, section 1450, title 10, United States Code,
p:ovides thnt when a nenber of the Plan dies a wonthly annuity shall
he paid to:

, "(1) the eligible widow or widower;

"(2) the 'surviving dependent children in equal sharas,
if the.eligible yidov or widower is dead, dles, or otheriise
becomes inelipible under this asection) or
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"(3) the natural person designated under section
1448(b) of thim title at the time the person to whom
section 1448 applies became entitled to retired or
retainey pay, 1f there ip no eligible beneficiary
under clauase (1) or (2)."

Thic is the basic context in which the Comnittec's question
concerning dependent eligibility should be framad, In this comnection,
there is nothing in the statute which requires, as a genaral proposi-
tion, a showing of actual dapendency in all cases before allowing a
retiree’'s child to qualify as a "dependent child" under the act, Only
vith regard to childran vho are incapable of supporting thamseclves
bacause of a mental or physical incapacity existing before their
ciphteenth birthday or, in the event such children are attending school
full time, before their twenty-second birthday and a foster child vho,
in order to qualify as a '"dependent child" of a person to whom the Plan
applics, nust at the time of death of that parson reside with and
recelve over one-hclf of his support from that person and not be cared
for under a noclal apeney contract, is there any limitation as to
actual dependency, '

-

Conpidaring the elear and unambipguous language of saction 1447(5)
in defining a "dependent child", it is our view that, in the absence
of a clear éxpresnion of legislative intent to tha contrary, the oni;
valid restrictions on dependent eligihility are those linitutions
apeciflcally mentioned in this section, ‘e therefore must conclude
that Congress did not intend to prohibit those individuals in the
categories mentionad, even though they may be provided quarters sad
subsistence by any of the uniforted services, from qualifyinp es
eligible beneficlaries as dependent chiildren and your question is
angwered accordingly.

8inecerecly yours,

. Paul G, Dembling

, Por tho CQmptr(;illﬁ!' Ganeral

/ of the United States

i
-
/
’





