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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTOR, D.C. 10548 5’ 2’70
[}

B-17&850 Aupust 27, 1973

Captein Gorman ¢, Morrick, USH, Retirxad
540 Alenada Novlavard -
Ceronndo, Califomnia 92118

Dour Captain Harricls

-

Further reforenea is wada to your lettes dated Aprild 2h, 1973,
requasting furthar coasldrracion,of your jcladn for refund of deduc-
tions nade fren your votived pay lin cenueetion with yaur xcvoertion
of your clacticn to recedve henofite wnder the proviciog of (az :
Ratfred fevvicirealn Panily Protection Plun, 10 U,.5,C, 1431-1449, for

the period Juiy 1, 1201, te /Lpril 23, 1%G3,

This nattur ven the subjoct of o settlamznt fosund hy cur Claima
Divigion datod May 21, Y52 (now our Treasportation ¢d Clalvs Divislon),
vhieh diaellosed your eloin for the vemsen thet tha applicalle provi-
edoan of lav Fa forca at the tiwe of your attevpiec vrevoertlich vequined
that in ordey Yor a wevecatioa to be volid {t wuat be made vore than
5 yeara prior to retivai.cal,

Tha record in your cansc phiowns thnrt ty actlen deted Octoher 25,.
1954, you filed an election undoy the Huilformed Sarvices Contingeney
Option Act of 1953 (rennwn>d the Retiyad fevvicenan's Vaslly Protaction
Plrn), choosinyg options 3 and 4 for thz prracge of providive gn eanulty
of. one~half of your retized pay for your vwile cnd dapondent ehlidian.
oy March 30, 19G1, you roguaated thalt tha Yraetionzl nsount bo veduoed
frenm one-hinlf to one-Xourth anid on My 20, 1961, you vegquastod that your
participating {u tho prepram ba canccllad,

Dy lottor Jdated June 2, 1961, the U.S, Uuvy Vardly Allouwsnce
Activity aclincuwledpged roceipt of your vevoration aid advieed you that
such revocation would be mada effactive on tha day prierv Co your
retirement,

On July ), 1961, you wore transferred to the retived liat purausst
to the provisions of Public Law U5-155., By letter datad Aupust 8§, 1581,
the U,S. liavy Fluance Ccntar advised you that ths acceptazco of revoca-
tion containcd in tho letter to you of Junes 2, 1Y6l, was in ervor.
Pucther, you wore adviced that neither your attermt to mwdify your
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elecetion nor youy atterpt to vevolic participation under the act ever
becana effcctive sinee thece actions wera not vilwen prior tn 5 years
bafore the date of your vetirerent ead that ESidP deduetions from your
retired pay would continue based on your ordiginal electfow of options 3
ond 4 at one-half,

You nay that eecticn 3 of Publie Liaw 86-154%, which providod for
revocation anybine prior to ratirerent, as asendod by Puilie Lev €5-5614,
vas placed in the law in order to yalapse yetlhieus wadey Puhilie Laov {0~
155 fron the lisdtations contalned din the Retlred fiavvieeiun's Fanily
Protection Plon, sluce no ane reriying wndur Funlic Loy 35155 could
have knewn viien thoy would recelva ta eardy retivement, 7oua oay further
that vou leerned about your roativazont undawe that Lo chovt ape year or
lags prlor to your actual retiretmnt ead you coentapd that sinee yous
revocatlon Liad beenw aoccephad on that basis tha deelslon coaeclling
aceoptance oF your revocation and Che vreestaslisarone of wyour participa-
tion in the plion was In error, You Lurther Iudicste that tie Chyief of
Haval Peracanel subsedumtly rlloend yeu to witivivas £yoa tivr annuity
progran becauae of finnsncizl hardship,

Scction 3 of the act of Avjuat 11, 1959, Tivlic Las 09~155, 73 {toe,
336, to which you refer, provides Zon pertivent pavt:

"Hotdthetanding section 4L of title 1D,
Unlted States Codu % % % g yaveecetlon 07 ¢1 aloc~
tion rnd2 wnder thnt pecetion by o of fdaey setived
wday this Act Lo eflactive Lf rnin balore nic
retire..cat,"

At the tiva pou attemted to nodily anit then revoke your electlown
under the Retivad Servicvnna's Fardly Vroteactlen Fleoa (lowsh and ay
1061), ceetica 3 of Vublie Law GO~103, a3 writsen, vas o loager in
cffect, havin been coaplotoly roaleaed by the pravicifoss ol neclion 12
of the act of July 12, 1(:0, Public Lav &o~Gl6, 74 Stet, )6, Seetion 12
of that act reads in pertinent pavt!

"Eifeetiva o3 of August 11, 1959, caction 3 of
the Act of Auwruat 11, 1959, Puhlle Loy 86-15%5 (73 Stat,
336), ir ewended to read as folloua

"See, 3, Uotwithotamling section 1431 of
title 10, United Gtates Codz, & chaangsoe or 1evocn-
tion of an claction nade undor thel paction & 0 %
i eflfective if mada at such a tive cthat it would
heve baen effective had he boen retired on the
dete. prescribed by section 6376, 6377, ox £379
of titlo 10, Lndted Statqs Colde, o3 popropriste,"
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Under the provisicna of svheection (¢) of 10 U,8,0, 1431 of the
Continpeney Option Act of 1953, an olvction way be cheaged or revoked
befoxa tha nasher's retiranont ox before ha is 'entitled to vecaive
retirad pay, lHousvar, that suwhnection aluo contpius the provivion
that such chenge or rovocatioa is not effeetive if Lt Is made uithin
2 yoars of thu dete such ruhey is retircd or the date ho becouan
entitled to receiva rotired pay,

The dete nf retivenent ox the hecontng entitled to vativad pay
conasidarpd wnder 10 U,56,0, Y4551(c), 13 the marder'e actual date of
rot{ivonant ov the actual date that he hecomus entitled to reenive
retived pay, Hovaveyr, unday the provioslens of seetion \2 of Mblie
L (3-616G, the Jeyear period da counted not £ron that dntae, hut
vathcy £xam the noveal date an officoy in the Undted Atates (lave
vould have been potived or wvould ‘have teeoinn entiticd to vatlyoad poy
wadier the provialons of 10 U,5H,0, 63YG, G377, or G2VD, hut for tha
eavly vetixcment provialono coutained elscviiere in PWlle Lov C56-155.

Concaining the situction in youy casa involving the {iliny of a
changa oy revocatimt within ) yeavs of date of retirutiant oy entitloment
to retirad pay, ve lnvite your sttentlen to lottey dated Aupvat 29, 15901,
from the Mavy PFinanca Center to you whiceh reads in part 231 {ollous:

“In your case thae HNavy Replster shous that your porvisze
date La 30 Juae 1934; by odding thirty (33) yorvs to thut
date, we linve datevnined that your norssl tour of auty
vould havo onded on 30 Junae 1604 aul you weuld naw

baen rvativad on 1 July 1264, A retireiest acate n yoar
later, oa 1 July 1945, would not alter the stotus of
clther tha request of 59 arelh 1:90L for chnnea, or the
request of 20 llay 1961 for revocation; neiltucr requant
e mﬁdu fiva (5) yanrs before 1 July 1954 or 1 July
1965." -

Our fila shows that tho carlicet date you attesnipted to rodify or
rovolia your cloctlon was in Morch 1961, fHine2 that actioin occurroid
vithin 5 yeara of youv otherilae nornal retiremant date, as iwdicated
{n the above-quoted lattor of Aupust 29, thave io no basis upon whilch

‘your clainm for rofund of Retired fHerviceran's Faally Protection Plan

deductions nay be alloved, Your sicuction 48 povarmed hy Pudlic
Law §6~610 quoted above,

Accordingly, the action taken by our Transportatioa mnd Claimg
Diviuion i{s sustnined, llowaver, your attention is invited to tha
provisions of 10 U.8.0. 1552 wilech authorlses the Bccraetary of the
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Havy, ékruugh the procedura there providesd, to correct a maval racord

vhen he conaiders such action necessary ''to correct an error or remove

en injustice,"

Sincerely yours,

For tho Conptroller General
of tha United fitatoes
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