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August 16, 1973

Ninuteman Lahoratories, Incorpnrated
916 Main Street
Acton, Massschuretits OLT20

Attention: Mr, Jerome N, Nihen
Preaident

Gentlenent

Furthar reference 18 made’ to your telegran of May 23, 1973,
and lettor of May 25, 1973,/protesting againat, thd.yejection of
your bid under invitation for bids (IFB) lb. 1-64-3586, isaued by
the National Aeronauwtics and Space Adm!nistration (iASA), Langley
Rescarch Center, lampton, Virginia, on Marck 28, 1973,

The sollcitation was issued for the pronurensnt of one Vacuum
UV Monochromator, in acceraance with MeFherson Instrument Corporation
Moded 235 (t) or cqual, Pursuant to JASA Procurement Regulation
(rASA FR) 1.1206 (Puichagse Descriptions), tho following clause, ik
rertinant part, vas raferenced in the fchedule of the invitatisn for
bids as heing attached for inclusion in the resulting contract:

“ARAND NAME OR BQUAL (JUNR 1966)
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-y, " & ®#Blas nffering ‘equal' maducts will
- be conxidcred for avard if such products nre clearly
' 1dentified in the bidas and are deterwined by tha
' Government to be equal in all meterial respscts to
the brand meme products referenced in the Invitation
for Bids,
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"(c)(1) If the bidder proposes ‘o furnish ar
‘equal’ product, the bramd name, if any, of the
prndust to te furnished shall be iuserted in the
sptne wovided in the Invitation for Rids, or such
yroduct sball be otherwvise clearly identified in
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the hid, Thes evaluation of bids and the deter-
miration as to squality of the product ¢ffared
shall be the resronsibility of the Covermment
and will be based on information furnished by
the bidder or identificd in his bid, as vell as
other information reasonably available to the
purcbasing sctivity, CAUTION TO BIDNERS, Tha
Frocirenent nffice 18 not xesponsible £y locating
or securing any information which {s oy 1dentified
in the bid and yeasonably available to the purchasing
activity, Accordingly, to insure that sufficient
information is avnilable, the hiddes must furnish
as a part of his bid 21 doocrintive material (such
as cutn, illustratinng, dravintg, or ovnar inror=
pation) hecesspry dor the rrocurenent oirice to (1)
detoyning utisther the profuct oriercd raens the
reauiremants or Lha Jnvacation yor liids oand EQ_
eotablich exactly viine the biucer provoscs to iwrnish
and vt tne Goveririent vouid be binding itaelfl to
uarchana by paking an avard, 4ne inrorvation turnished wmay
clude specitic relerences to information freviously
furnisl.ed or to information otherwise available to the
proouremsnt office, (Underlining supplied.)

On April 18, 1973, tha bids wers opened and your fimm submitted
the 1o bid of $12,925 whilae McPherson Instrument Corporation bid
$1G6,350, However, your bid on Minuteran Model lo, 305-E! was rejected
&8 nonresro wive because you did not sulwalt the deszeriptive literature
called for in the above clause and auch information was not e«sonably
availablo to tho procuring activity to determine whether the item did
on vas equel to the specitied brand mama., MNcPherson received awaxd of
the contract,

You profesf; that action to this 0ffice, stating that your bid
vas prejudined by NABA's omisaion of the "drand name or equal” clause -
from your bid wet., You tharzfore coutend that the contract siiould
h:w been awaxrdsd to Minuterman Iaboiatorias, Incorporated, the low
bidder,

The record shows that you bid on a product other than the brand
pame produnt apecified in the IFB, and falled {0 supply the langley
Ressarch Jenter with the required descriptive data., This Office haas

wR e .



L £

B-170720 - , .

scmistently held that thn failure of a bidder to subnit with hls

%4 all necessary information to enable the procurement offricialun
involved to dateming vhether tha substitute he affers would bhe

ogual in all reapects to the mamed brand renders his bid nonresponiive,
Bee B-176207, January 24, 1973. Although the lattur transmitting

your bid {ncludad the statement that no exceptions to the opecifi-
cations were taken, the Mallurs to furnish descriptive literature

is not overcons by a blunket offer to comply with the specifications.

%0 Cusp, Gen, 193(1970)0

¥Whils the "brani name or aqual™ clause its:lf may not bave been
included in your bid sot, we have held that the omission of documenta
referred to in tho bid Scheduls as "attached" is no* fatal where the
omitted document im acceasidbla to the public because a roassnably
pcudent bidder is yesponsibls for securing the dooument upon noting
its cmission. Bee 48 Conp, Ocn, 757 (1939). Although the Govermment
should maka every effort to ensure that biddars timely receive complete
bid sets, the fuct that thero may have besn a failwre to provide a
ocomplete bid sst in a particular case does not varrant acceptance of a
nonresponsive bid, Boe 4 Coop. Gen, 126 (1960),

You also con’end that noma of tha procuxvements of this itax
should ba set aside for award to verified small businasses, 7Thes
record indicates that doth Hinuteman Iaboxmtories and NABA are in
agreenent; that only two compardea regularly mmnufacture this type
of equijpment, and that, of tha two, Minuteman Jaboratories is the
only coxpeny that qualifies as A amall business,

As cnly one "small business™ regularly msnufactures this itea
MEA correctly points out, that reither a total nor partial set-aside
48 appropriate undar appiiomble rvgulations, KASA YR L.T06-5(e) and
1,706~6(a), becaunse bids would not be cbtained from a surricient
mber of responsitle mmil buainess concerns to nnaure that sward
would be amde at a roasomable pricn,

Nor the foregoing reasons your javtest is denied,

Howover, in our lstter of today to the Administrator of MAGA,
oopy enilosed, we are pointing out ouwr concern as to the propriety 64
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the use of a "brant rame or equal" punhl.n description {n future
proouremanty of tiis dtex,

RS Sincervly yours,

PAUL G, DEMBLING

For the cogptrvller Geraral
of the United Btates
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