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Tho Honoreblo terl L. Bete
The Sccretury of Axricultura

Dear lr. facretaryt

This is in voply to lettsxy of May 21, 1573, froa Janas W, Lalke, the
Deputy Asgietunt fecretary, rvequesting_our decicion concerning the vecon-
putation and Jentitlcuent to preatun paylol a group of veat inuvpectors of
the Aniiicl and Plent llealth Incpection Service vho vere awarded haelpay,
‘The intngctors involvad, ataticnad at linaton, llansrolivzatts, vere “ue-
pended Lcoi their positions iew lste 1971 az o vesult of thieir indict:enta
for allsced violetions of titlca 13 and 21 of the Unitcd States Code,
After covaral of the euaspensiens ware ravaraed follewing appeal to the
Civil {cvvice Coxminuion, the reaginler ware canceleld,

The enployvaes have vacaivedl baelpay rt the strafeht tlas rata ped
a8ll enrned leava and geeruvod louve (supject to the swetienea dinitotion
praacrihied by low) Las baen recraditod for the period coveved tv the
corractivae action, It 19 now proposed to conute preoiiun pay bascd on
the averara ovurei~¢ vorliiad by ail iuspectora in Lontos durias thi peviod
Jonuary ¥ throt ih Noeverder 11, 1272, Our aswers tu the epecliic cucscicns
presantod by the Deputy Aseiarnnt Secratary are as follount

1, 1ls tho preposed nethoa of cunputing the eaployce's
pranfiun baclkpay durin; the period of the iiproper
guopenyin eceeptable?

Tha asuspensicns bagan in late 1971 and continucd uncil 1272, The
perdod {n late 1$7) 1o ciucludaeld froa the cenputetion of averare ocevtive
work perfotvued sinca Jar3za ocale suspousions created unsottlad anwd ahrornal
wvork couditions and the period fron January 9 throa~h iloveiiber 11, 1572,
opnears to be nrulfieiently lon~thy to aveid diatortien, Al) croploress will
ba paid for the wicraze hours of evertlus bLerced on such coputetion vhich
nethud of paynent i conaistant with the oneacy a~rcecat with the cuploy-
ac's union to equalire ovartizc, Cepurata cuwputatiens have heen tade for
vonsuporvicory incpactors and for gunervisore eince cupervisors typically

perform leea ovartive than inapectora.
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It 18 our view the inothod followed ia reasonable and way be epplicd
as proposed, In addition to 41 Comp. Gen., 273 (1901), citecd in tho let-
ter, asce 1-163142, Fcbruary 28, 1960, cepy enclosacd,

2. I3 tha Acency's interpretation of I'PM Chaptor 5501,
Subchupter U~5.d, correct i that tho inrpectors are
not entitled to brelipay for the period of iprisonzcnt?

Subsoction 550,504 (d) of ‘title 5, Code of Tcderel Renulutions,
exbodien tho geue provisioca as that of thae I'ederal Marsonnel lanual to
vwhich your letter rofceras., That provisiou Jo as followas

{a) In corputine the amount of hackpay under this aec-
tion and section 5556 of titla. 5, United States Code, the
agency 12y not (1) inclule ey paricd durins which the
euployce vins nat rewly and abloe to periora his job becauco
of incopacitatlng 1llness, cxcent that the avoney shall grans
upon the retucet of tho evoloyrs ry aick «x aanual lecve to
hic crcdit to cover the nceled af inennseity by renason cof
illnesa, or (2) inclwda any peoried during viidch the esployee
was vnnvailcble for the parfovei-uca of his Job and hig

*  uaavailabllity vas not related to, or causzel by, the unjua-
tificd ot unearrauted percorncel action.

The reason tha auployrees were viavallable for the perforiance of
their jobs within tha veaning of clavnn (2) of thn reculation auotad
above vas theiy Lmmricomnoent followine indictaent, ALlthou:n tha cryo-
ncoug suspensjont were a reoulc of the indictments which led to inprison-
wont and thua ., 'ht be viewcd. na "velated to™ the pericls ¢f incarcoera-
tion, we heliuve it would Le inconeruvoun uvith the intent of this law to
interpret tha rasulation othar than as you propesa. Sce Av.weul v,

United States, 135 C. Cls. 339 (1956). Accordinzly, our angiier to this
question ie affiruative.

3. 1Is it proper And accentable for tha Aponcy to pay prentun
backpry for tho period of time during vhich the empleyces
were 62 annual leave at their owm request in liecu of
sugspenrsion?
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As explained in your letter the incncctors involved were allowed to
use apnual leave in lizu of time in suapcnsion status prior to the detev-
nination that the sunpension actions verc crroncous, Upon the latter
datcermination the anmual leave waa recredited and, in ecffect, the date
of suopension was asccelerated, Ve sce no rengon to follow a different
policy with rcspect to the period of suspension resulting £rom cceredit
of annual leave fron that applicuble to the later period for. which
entitlenent to preniun pey hae been estrbliched, Accordingly, ve
balieve premiun puy should be computed end paid for tho period in question,

Sincerely yourc,
PAUL G, Dl 0

Yo tha Comptroller Gencral
of tlia United Stutes





