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9o Comptroller General
revith s the clain of the City of Rochester, New York, for
¢s in lieu of taxes for each fiscal year during the period
iy>le 1962 through June 30, 1970, totaling $1,147,000.00, based on
Bly-itc, 521, 1964 B4, vhich vas repesled a8 of Jawsry 1, 1971, oo
v ;.“1 gndustrial Reserve Ordnance Plant lécated at Lincoln Avenue
B chester, New York, vhich ts owned by tha:United States and
:“.ud by the Eastman Kodak Compeny for the Departmsnt of the Navy.
40 U.S.C. 521 states its purpose was to nske temporary provisiom
(or woking payments in lieu of taxes with respect to certain real
'wny trensferred by the Reconstruction Finaace Corporation and its
sbstdisries to other Govermment departments. '
40 U,.S.C. 522(b) defines the term "real property” as (1) any
(aterest in land, and (2) any improvement mads thereon prior to any
crmsfer thereof occurring on or after Jenugry L, 1946, from the
geconstruction Finsnce Corporatiocn to auy other Government department
{{ for the puxpose of taxation such interest or improvement i{s charac-
terized as real property under the applicable law of the state in which

sch land is located, -

40 U.S.C. 522(d) states the terms "real property tazx” and "real
property taxes" do not include any special assessment levied upon real
property after the date of a tranasfer of such real property occurring
e or after January 1, 1946, from the Reconstruction Finamce Corporation
te eny other Governmant department. ' v .

Doubt exists as to whether the amounts claimed by the City of
dochester for Stréet Cleening, Roedway Snow Plowing, and Sidewalk Snow
Ploving are proper for payment or are special assessments as defined
ts 40 U.8.C. 522(d) and thus not payable.

Aleo, the City of Rochester is claiming payments in lieu of taxes
for two parcels of land. At the time the last payment in lieu of real
peroperty taxes was made to the City for this property for the fiscal
year July 1, 1960 through June 30, 1961, payment was made for juet the
largest parcel of land., Doubt, therefore, exists as to vhether the
second parcel of land is property which was transferved from the
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arustion Finsnce Corporation for wvhich payment in lieu of taxes
@ U.8.Ce 521 would be proper. Moxsover, since the statute
- repealed, doubt exists as to vhetber soy paymsnt is suthor-

" this tine,
B ori nal clain from the City of Rochester also included the
of $56,396,93 claimed for the fiscal year beginsing July 1, 1961
@ fas June 30, 1962, s the clain vas first received in the Ceneral
office on July 31, 1972, that pertion of thes claim prior to
3, 1962 sppears to be barred by 31 U,8.C. 7la, which requires that
 laine cognizable by the Geoersl Accounting Office be received in
@ties vithin ten full years sfter the date such claim first accrued
4 ver barrod. Doubt exiats ss to what portion of the clals, if
e during the partod July 1, 1962 te July 30, 1962 vhich would

ps bezved by 31 U.8.C. 719,

) p visv of the foregoing, uncertainty exists as to the proper smount
{f sny, in settiement of the cleim. Thus the matter is submitted

'; consideration and instructions. o

>H. 1. Shohan

Chief, Paynent Claims Branch

4904  APR 32 1974

Indorsement

» Treusportation and Claims Division , ‘\,%,, W |

£ Wtumed. As indicated in your submission, Title VIX of the {/’ 7’ S

) Property and Administrative Services Act pf 1949, 40 U.S.C. 521%524 PRI B
M ipealed as of January 1, 1971, by section 2Vof Public Law 91-466, 84 Sl b
b 90, spproved October 17, 1970, This repealing statute did not in~ B
58 saving clause. o ’
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mw.gdmhhthdtuhenasntunuwmtm:

esving clsuse, it is considered as 1if 4t had naver existed except

. :l" woere & Fasce 34 Gonp, Gen m7(1954 b -
30) ; ) [ . > « Prio it

:W' Gen. (1950) ; \?bcﬁ ) r to its repeal,

n‘ 523, Payments in 1ieu of tsxes to State and local taxing

. “whers redl property has been transferred on or
ofter January 1, 1946, from the Reconstruction Finance
Cogporation to sny Covernment department, and the title
to such veal property has bsen hald by tha United States
centinuously since such transfex, then omn each date
ogoutTing on ox after January 1, 1953, and prier to
Jeauary 1, 1971, on which resl property taxes levied by

state or local taxing sutbority wvith respect to any
'.ﬂ,od bacose dus, the Goverunent department which has

;gamdmtxolefsuch_mlr shall pay to
$ sppropriate State and locsl taxing suthorities sn
gmovat equal to the ssount of the real property tax which
wuld be paysble © each such State or local taxing sutherity
such date 1if legal title €0 such_real bhed been

1t s our opinien that upder this provisios the right to any payseat
fa lisu of taxss vested when the taxes beceme due. Cf. 34 Comp. Gen. 149,
gmEs., ood the references theredn cited. S

fhe larger pereel of lend, designsted in the file as Real Estate
a8 sccount No. 90812-12, and for which amounts in lieu of taxes were
paid through June 30, 1961, 1s stated to have bdeen trsusferred from the
feeoustruction Finance Corporation to the Department of the Navy in
Ndruary 1949, The Navy Department has held it continuously since such
treaafer. Seo Memorandum dated Juue 27, 1972, eigned by G. M. Gaus,
Depertmsnt of the Navy, Neval Ordnance Systems Command, Washington, D.C.

The Rochester City Charter, passed and adopted by the State
legislature pursusat to the City Home Rule Law, established July 1, of
tach year, as ths baginning of the fiscal year. Section 6-78 of the
¢ty Charter states: .

"§ 6-78. lien of taxes and assessments

"A1l snnual taxes and all local asssssmants hsretofore or
Jasafter levied by the City of Rochestex or by its officers, aund all
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watsr Tates and expeusss of installing, maintaining and/or
gepairing vater metars haretofors or haresafter charged or
by the City of Rochestexr or by its officers, to-
ther with interest, fess, and penalties, are and ghall
w uatil sctually padd or satisfied or set
asids by the Council or a court of competent jurisdiction,

W&A tenements or real estats on which
or ip respect to which the sams have been wade, frem 12:00

sidpfght on the I0th day of June wext follewing the passage
‘ ~ :lmuufnth&

of snoual taxes, sad 3 the confirmation -
g” the Council of tha rells contsining the sane beconme due .-
in the case of water rates snd the expemses of installing,
maintaining and/er repairing water maters; and are and

shall be 2 lien on the property asssssed, prier and superior
to all other lisns and encumbrances.: In case an annual tax
or local sssessment is levied upon 3 parcel of land and two

2 pore persons are or become the cwmera thereof, or it

5]

|
:ji
;

spportion such tax or assessmant upon such parcel of land
nsnneY as the Assessors may certify to ba just,

and theveupon such ax or assessment bacomes ssparate liens

upon the respective parts of such parcel of land and ia the .
respective smounts designated by the Couneil." (Emwphasis added.)

%I

Ssction 6-111 of the City Chartar statest

"6-111 Collection of taxes by City Treasurer.

"For sach fiscal year, the City Trsasurer shall, on the
fivet business day of July in esch year, procesd to collect
taxss from thes seviral persons named in. the snaual tax rolls
snd shall give public notics by advertimement ia the offictal
pspers that all perscns nsmed in the tax rolls are. required
to pay thair taxes to him on or aftsr ths first business day
of July and before the 15th day of the following June snd
stating the amounts to be added if payment 1s not made ss
herein required. Taxes shall be due and payable ia four
(4) installments, oun the firet day of July, the first day of
Septenber, the first business day of Jenuary and the first
day of March after the levy thereof. :

"The aforesaid installments of sgald city tax shall be
sudbstantially squal in suount except as hereafter provided.
Direct assessmsnts, delinguent assessments and instsllments
thereof, water rents, and other charges inserted for collec~
tion in the tax rolls for each :fiseal year shall be collscted
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with the first of such installments., All direct assessments,
delinquent assessments and installments thereof, water rents
snd other charges, inserted in the tax rolls for collection
in July of any fiscal year shall be subject to the penalties
,govided for delayed paymeat of such inatallmeats. The City
Treasurer may, in his discretion, receive part psyments on
guch installments and any or all installments due at a future
dste may be paid at the time of the payment of any prior in-
stallment.” (Emphasis added.) _

tnder, the sbove-quoted Charter previsions real property taxes, required
to be collacted ‘Gijpjor each fiscal year" become a lien on real property as
o the beginning of such fiscal year, The quoted provisions provide that

taxes must be paid on or after the first day of the fiscal year (July 1)

pefore the following June 15th of such fiseal year. The taxes, however,
ore dus and payable in four sustantially equal installments (July 1, Sept-
aber 1, January 1, and March 1) in such fiscal year but may be paid ia full
ot the time of payment of any installment. A

gince the City's claim was first received in the General Accountisg
offies on July 31, 1972, that portion of the claim for ‘taxeg dus and
paysble prior to July 31, 1962, is barred by 31 U.S.C. 7la,fwhich requires
@t all claims cognizable by the General Accounting Office be received
githin ten full years after the date such claim first accrued or be -
ferever barred. Accordingly, the City's claim for payments in lieu of

for each figscal year during the period July 1, 1962, through
Jess 30, 1970, may be allowed only as to taxes due and payalile on or
ofter August 1, 1962, through June 30, 1970, - That is to say, payments
ts lieu of taxes may be paid to the City starting with the payment that
ves due September 1, 1962, and ending with the payment due Msrch 1, 1970.

As to the amounts claimed by the City for street cleaning, roadway
mov ploving, and sidewalk snow plowing, the record discloses that these
dsrges are based on lineal feet of froatage rather than upon the asseased
valuation of the property. Thus these charges are in-the nature of fromt
foot benefit charges and appear to constitute special assessmeats. The
statute providing for payments in lieu of taxes not only makes no pro-~
vision for payment of such charges but, in effect, specifiymy__.prqhihi,tq/
the psyment of special assaessments (see 40 U.S.C. 522(d))¥ "Accordimgly, *
sch charges may not be allowed as part of the payments—in-lieu of taxes
to the City. ' _ o

As to the smaller parcel of land, tax account No. 90812-11, the
City of Rochestar by letter dated July 30, 1973, to this Office, fur-
uished copies of deeds which show that on Auguet 28, 1946, the R.F.C.
deeded the parcel to Bourjois, Inc., 35 West 34th Street, New York City,
LY., vhich deed was recorded on August 30, 1946. On December 31, 1952,
t:lt/dimmuon deeded the parcel to the United States of America and
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”ﬁ (e doad vas recexdad ou Februasy 13, 1953. This desd xesulted from
§ , psclaration of Taking filed Octobar 16, 1952, in the United States
pistrict Court for the Wustern District of New York, Since this
: ",0.1 was not transfarred to the United States from the R.F.C. and

the parcel was not held continuously by the United States, the
of the statute, 40 U,5.C. 523,{heve pot been et snd therafore
gy psynent in lieu of taxes on accomt of that parcal would not be
r. This was recognized in the letter datad August 20, 1973, to
ais Office from the City of Rochester, which among other thingse
githdrev all claims relating to tax account No. 90812-11.

o

Paul @. Dembling

" Paul G. Dembling
Genersl Counsel
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