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COMPTROLLER GENERAL, OF THE UNITED 5TATES v
WASHINGTCN, D.C, 20343

f{
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Octabar 1, 1973

A. C. Ball Combany
1697 Industrial Road
San Carlos, Californis 94070

Attention: Richard D, Metx -
Agsistant Treasurer

Gentlemang

Further reference ia made t5 your letter of April S, 1973, vith
enclosures, requestinz relief from contyact' No, DAAF03-73-C-1f28
avarded by the Avmy Weapons Command, Rock Island, Illinois, undar
{nvitation for bids No, DAAF03-72-B=1595 igsued June 2, 1972,

The invitation solicited bilds for 124 intormal ring gears for
tanks, FEleven timely bida were received, ranging in price with
flest article approval from your bid of &212.50 per ring pzear to a
bid of $4CO,CO per ring gear, On July 25, 1972, you were awarded a
contract with first articls approval for a tota) nmount of $26,350,C0,

You refused to undertaks perforrance of the c*ntr&ot and in a
lotter of September 28, 1972, to the contracting officer requested
efther rescinsion or refarmntion baged upon a clafired nintake in bid,
Py natice dated Dacember 20, 1972, the contracting officer termiansted
the c¢ontract for default, ...

By laetter dated January 8, 1973, you anpealed the dofault tarmi-
nation Lo the Armed Servines Board of Contract Appeals (ASHCA), end
simultanceously requested taiat the contracting officer refty your
appeal to osur Office for ¢ucision, On February 16, 1973, the Board
advised you that it woula lefer &ction on the appeal pending a decision
by our Office on the questisn of tho existence »f a valid esntract.

In these circumstances, and aince the question to be decided is one of

law, we deem it appropriaiz for ouwr Office to conalder the matter.. TR

You vequest resciesion of the contract on the grounds Ghat you
ode a mistake in hid and that the Covernment knew or should have kiucwn
of the mistake before the bid was accepted for award, You relsr to
your latter to the contrectiing officer Jdated teptembar 23, 1972, ateting
that toolinz costs of avrroximatelv $4.250 were not nmn:tlznd 1n the
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addition of normal overhead and yrofit of 50 percent, naking the
correct bid price $301,50 vithout first artiolej and that the cost
of 2 first articles would Le about $9,00 n unit more, making the
corract bid with first article $310,50,

You further claim that the contracting officer shhuld haye beepn
avars of the mistake since the Government csat estimats for the ring
gears was $249,00 each, and the contracting officer should have known
that the {tema could not bes protitably produced i{n sccoridance with
the specifications at your bid prics, In further support of your
position, you assert that thers existed a price variation of 10 percoent
between your bid and that of tha next lowest bid, and that the range
of the bid prices was very great, You balieve that of significant
importance is tha fact that the nrevious coentractor for the ssme itenm
raised its bid for this procurement L0 percant over its previour success-
ful bid even though the quantity for this procurement was three items
greater than under {the last contract.

.Regarding the avgument that the range of bid prices should have
alerted the contracting officer to the posasibility of miatake, it
appeara 1o us that the difference batwaen ywur bid price snd other bid
pricecs was not so great as to constitute constructlve notice of emcor,
Although the spresd betwean your low bid ($212.50 each) and the high
bid (3400 each) was considerable, the contracting officer noted pricr
to award that the bid price of two other bidders were within 13 percent
of your bid, For a cage involving an identical percentage discrepancy,

sea 17, Comp, Gen. 365, 368 (19568), whare we stated ths following:

" % the difference between your low agmregate offer and

the next lowest apgrezate offer was cnly 13 percent, In

our viev, this 13-percent discrepancy was not sufficiently

gveal to have nlaced the contracting offlcer on notice of

the cluined mistake, * * #, The acceptance of the bid

under the circumstances involved, consurmated a valid and

binding contract which fixed the rights and liabilities of

the parties thereto, See Edwin Dougherty and M, H. Onden

ve. United Statea, 102 Ct, Cl. 249, 253, and Balignman v,

United Statep, 56 F, Supp., 50%,507," o
H

With regard to your argument concerning the Covernment ant estimate °

. of $249,C0 per udit, which van based on a prior vrocurement,: we note
‘that threa bids lywer than the Government estimate were raceived.

Also, while you state that it should have been apparent that the ring
geers could not be praofitably produced at your bid pr'lews, it is not the
Job of the contracting officer to insure that profit has been computed
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in ths aubmission of bids, tha “reaponuibility for the yreparation

of bids {8 on the biddey vho 18 presumed to be quaiificd to astimata
the price vhich can ba charged in order foy a biddax to reallize &
yeavonable profit. See Yrazier-Davis Construction Corpan V. United
Statss, 1CO Ct, <L, 120, 163", m-f&“sa"‘gv"",“'lmcenbcr 6, 148 - -

r&ua11y3 wvo 888 no basis for charging tha contracting officer with

knowledge that the pricr coptractor for this iteaw submitted a hipher
bLid price zn this procurement, Farthermore, even if he was avare of
this fact, we do pot balievae that such knowledpe would necesssrily ba
of particular aignificance or lmpose wny obligation upon the contracting
officer to vtake any particular action in view of tha aaveral other lowver
bids racslved,

Accordingly, we bolieve that uccoptance of yruy bid resulted in e
valid and binding contract and that you ur¢ lisble under the terms
thareof.

Yor the foregning reasons, your niquest fox velief is denied,
Sincorely yourw,

Paul‘ﬂ. Dembling

. Acting Comptroller Goneral
oo of ths United Btntes
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