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COMPTROLXER GENERAL OP THE UNITED STATES 

WASHINGTON, O.C. tO»4» 

iB-l7S205.^^ MAR 16 1976 

The Fonorable Ken Hochler, Chairinan 
Sutacoirnittee on Ener9Y Res<?8rch, 

Dtvelopment and Demonstration 
Committee on Science and Technology 
Houce of Representatives 

[pear Mr. Chairmanj 
! . 

Thia is in response to your letter of February 9, J976, 
reouestinq our views on subsection 17(g)(2) of H.R. 3474 with 
reqard to tbe disposition of nonnuclear desnonstration plants 
acquired by the Enccgy Research and Development Adroinistratioo 
OlfDA) 88 a result of a default on a loan 9uaranteeby the 
borrower managinj the demonstration plant. Subsection 17(9)(2) 
provides that: 

"(2) If the Adnlnictrator makes a payment 
under paragraph (1) of this eubsectlon or 
section 202(b) of t.he Geotheraial Ener9y 
Researchr Development, and Deiaonstration 

j Act of 1974 (30 O.S.C. 1142) (b)) the 
I Administrator shall be subrogated to the 
! rights of the recipient of such payment as 

specified in the jjuarantee or related 
agreements including, where appropriate, 

j the authority (notwithstanding any ot.her 
I provision of law) to complete, Ĵ âlntaJn, 

operate, lease, or otherwise dispose of 
any property acquired pursuant to such 
guarantee or related agreements, or to 
permit the borrower, pursuant to an agree
ment with the Administrator, to continue 
to pursue the purposes of the coTtraerclal 
demonstration facility if the Adrainiatratcr 
determines that this is in the public 
interest." (Emphasis added.) 

I 

j We reco9nize that arransfements way be made under the 
{above provision in which the Government would net acquire 
Ithe right to dispose of property upon default, tn these 
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; I instances the disposition of such property would be ^ovorned 
I by the terms of the appropriate agreements. 
I , 

The concern, however, is with the disposition of 
' property in which tbe Covernnent, pursuant to a9reements 
; executed, acquires an interest in the property that aay be 
j disposed of by the Govcrnwent. In thia regard, we believe 

r ^ the phrase "notwithstanding any other provision of law" in 
i subsection 17(g)(2)>would «xempt such di^ppsale of deson-
j stration plants and facilities fro» the provisions of" the" 
' Federal Property and Adatinistrative Services Act of 1949, 
las aisended, 42 O.S.C. ^461, et seq.* It is further our view 
I that In the absence of that phrase, such disposals would be 
I subject to the provisions of the Act. 

Subsection 17(9)(2) authorizes the Administrator of 
ERDA to dispose of any property acquired pursuant to a 
default under that section. With regard to this provision, 
we agree with ERDA that it hes authority. Inherent ia the 

, enabling statutes, to dispose of products 9enera9cd by 
demonstration plants. In this regard, the phrase 'notwith
standing any other provision of law" would exempt such 
disposals of the demonstration plants and facilities from 
the provisions of the Federal Property and Administrative 

: Services Act of 1949, as amended, 42 O.S.C. $461 et̂  seci.*/ 

! BKt>A, however, contends in the paper you furnished us 
that It already has adeijuate statutory authority to dispose 

> of demonstration plants without regard to the provisions of 
the Federal Property and Administrative Services Act. In 

I */ That Act provides that any property under the control of any 
Pederal agency which is not reg^uired for the needs of that 
agency or for the discharge of its responsibllltleB, Rust be. 

{ disposed of according to certain rei^uirements in the Act. 
I Responsibility for the dispoaltlon and direction of such property 

is placed within the jurisdiction of the Administrator of the 
General Services Administration. Onder the provisions of thie. 
Act, the Adoilnlstrator n»«y delegate those responsibilities to 
the agency in possession of the property. The designated 
agency muct dispose of the property in accordance with the 

—author-i-ty_-de^leqated and regulations prescribed by the A<iwlnl,s-
trator, \ ~' 
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support of its position, ^RDA cites provisions of the Energy 
Heorganixation Act of 1974 (P.L, 93-438)* -the Ato»lc Energy 
Act of 1954, as amended (42 U.S.C. S2011 et seq.)? and the 
Pederal Nonnuclear Energy Research and Development Act of 
1974'(P.L. 93-577), We find no such authority In existing 
legislation. 

Energy Reorganization Act and Atomic Energy Act 

With regard to the Energy Reorganisation Act of 1974, 
section 107 of that Act provides in parts «,. 

"(a) The Administrator is authorized to 
exercise his powers in such r.anner as to 
Insure the continued conduct of research 
and developnent and related activities in 
areas or fields 6eer!te<3 by the AclTRlnlstrator 
to be pertinent to the acquisition of an 
expanded fund of sclontiflc, technical, und 
practical knowledge in energy raatters. To 
th is end, the AdiBinistrator is authorlted 
to make errangementa (Including contracts, 
agreements, and loans) îor the conduct of 
research and developmeni activities witF~ 

friyatc or public institutions or persons, ncludlng participation in joint or coopcra-

?'' 

'f 

tive prbjects of a research, developmental, 
or eKperlmental naiurey to make payments 
(In lump sux or Installments, and in advance 
or by way of reimbursetaent, with necessary 
adjustments on account of overpayments or 
underpayisents)! and generally to take such 

j steps as he nay deest necessary or appropriate 
; to perform functions now or hereafter vested 
f in him. iSuch functions of th.€ Administrator 
! under this ftct as a.re applicable to the" 

nuclear actiylties transferred pursuant to 
this title shall be subject to the provlelons 
of the Atoffic Energy Act of 1954, as effended, 
and to other authority applicable to such 
puclear activities. The nonnuclear rcsponsi-r 
bilitles and functions of the Adyiinistrstor 
referred to in isections 1<J3 and 104 of this 
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Act shall be carried out pursuant to the prc-
yisions of this Act, applicable authority 
existing Iwwediately before the effective 
date of this Act, or in accordance with thg 
provisions of chapter 4 of the Atomic Energy 
Act of 1954, as amended (42 O.S.C. 2051-2053). 

"(b) Except for public buildings as aefined 
in the Public Buildings Act of 1959, as amended, 
and with respect to leased space subject to the 
provisions of Reorganisation Plan Numbered 

i ia of 1950, tho Administrator is authorieed to 
acgulre (by purchase, lease, condeKnatlon, or 
otherwise), construct, improve, repair, operate, 
and maintain facilities and real property ae 
the Administrator deems to be necessary In and 
outside of the District of Coluifibia. Such 
authority shall apply only to facij-ities 
required for the maintenance and operation of 
laboratories, research and testing sites and 
facilities, quarters, and related accowaioda-
tions for employees snd dependants of employees 
of the Adoiniatratlon, and such other special-
purpose real property as the Administrator deems 
to be necessary in and outside the District of 
Columbia. Title to any property or interest 
therein, real, personal, or mixed, act̂ ulred 
pursuant to this section, shall be in the 
United States." (Emphasis added.) 

Subsection 107(a) authorizes the Ad»inistrator to carry 
out biff nonnucleer responBibillties in the same manner as he 
is authorized to carry out his responsibilities under Chapter 
4 of the Atomic Energy Act of 1954, as amended. The provisions 
lof that Chapter, sections 2051 2053 of titlG 42, relate solely 
[to the conduct of research and development activities in the 
{nuclear field: section 2051 provides authority to sake con-
Itracte, agreements, and other arrangements for nuclear re."5earch 
lend development! section 2052 authorizes the Adiidnistretor to 
conduct the sazse type of research activities specified in sec
tion 2051; and section 2053 authorizes ERDA to conduct research 
activities for other persona where private facilities are 
inadequate for those purposes. These provisions are not con
cerned with the disposal of any property. 
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EROA has also cited section l€lg of the Atomic Energy 
Act as authority to dispose of real and personal property, 
jThls section, codified as subsection 2201(g) of title 42, 
lauthorizcs ERDA to dispose of certain property in accordance 
with the provieicns of Chapter 13 of that Act (42 U.S.C.A. 
2201-2224) „ Subsection 2201(j),/ih€ only other provision 
in Chapter 13 concerning the disposition of property, docs 
I in fact authorise disposals without regard to the provisions 
of the Federal Property and Administrative Services Act of 
11949; however, it does not fall within Chapter 4.of ,the .Atonriic. 
;f.nergy Act. Furthermore, disposals yr<.ti6e pursuant to subsection 
|2201(j) arc exemot from the provisions of the Federal Property 
jand Adaiinlstrative Services Act only (1) where such property 
jconsists of radioactive materials or (2) where the disposal 
lean be justified on grounds of national security. T^UR/ this 
authority, while transferred to ERDA by the Energy Reprganiza-
'tion Act, only applies to the disposals of radioactive pjaterial 
!and those baaed on national security grounds. 

I It should also be noted that subsection 107(a) of the 
lEnergy Reorganltatlon Act of 1974 also authorizes ERDA to 

^ [carry out its nonnuclear responsibilities " * • * pursuant 
I to • • * applicable authority existing immediately before 
tthc effective date of this Act." We believe this provision 
'can be interpreted as making the Pederal Property and Admin-
jistretlve Services Act applicable to the disposition of non-
Inuclear property by BRDA. Therefore, in view of th<? above 
iconsiderations, it Is our opinion that neither the Energy 
iReorganization Act of 1974 nor the Atomic Energy Act of 1̂ 54,, 
las amended, provide adequate authority for ERDA to dispose 
lof nonnuclear demonstration plants acquired upon default of 
|a borrower without regard to the provisions of tbe Pederal 
Iproperty and Administrative Services Act of 1949, as acnended, 

[Federal jKonnuclear Energy Research and Developfftent Act 

With regard to the Pederal SonnuClear Energy Research 
[and Development Act of 1974, ERDA contends that subsection 
8(d)(2)(I> ano (J) of that Act, requiring plains for continued 
luse of successful demonstration plants and plans for dlswanti-
ing unsuccessful plants, exemplify Congressional recognition 
,̂of the need to exempt demonstration plant property fro-iT) the 
I provisions of the Federal Property and Administrative Services 

_ Act. That subsection provides: 
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"(d)(1) The Adslnistratcr shall, within 
six months of enactment of this Act, pro
mulgate regulations establishing procedures 
for submission of proposals to the Energy 
Research and Development Administration 
for the purposes of this Act. Such regu
lations shall establish a procedure for 
selection of proposals which— 

"(2) * * • specify the types and for» of 
the information, data, and support dccuwenta-
tlon that are to be contained In proposals 
for each form of federal acslstancc or parti
cipation set forth In sub^iection 7(a): Provided, 
That such proposals to the extent possible 
shall Include but not be limited to— 

"(I) plans for continued use of the plant if 
I the demonstration Is successful; and 
I (J) plans for dlsftantling of the plant if 
j the demonstration Is unsuccessful or otherwise 
[ abondoned," 
I 

We do not believe that those subsections adequately support 
ERDA'S contention, at least with respect to property, over which 
I the United States has disposal power, acquired upon default of 
|e guaranteed loaa. 

These subsections provide that applicants from private 
I Industry must submit plans and proposals to CRDA, in accord-
lance with regulations and procedures established by that 
ingency, for the receipt of Federal aeslstance or perticipa-
jtion In cooperative programs with OovernjRent as provided in 
ithe Act. Under these provisions, such proposals should 
I Include plans for both the continued use and the possible 
dismantling of demonstration plants. However, we do not view 
the language of these provisions as being broad enough to 
j exempt any disposals of those plants from the provision.? of 
'the Pederal Property and Administrative Services Act.^ 

' i ^ 
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Therefore, it is our opinion that the prov/Zj/ony of the 
Nonnuclear Energy Research and Development Act of 1974 does 
not grant ERDA authority without regard to the provisions of 
the Pederal Property and Administrative Services Act>*/ to 
dispose of demonstration plant properties, over which the 
United States has disposal power, acquired as e result of a 
defaulted loan. 

sincerely yours, 

f SIGNED ELMER B. STAATS 

Comptroller General 
of the United States 

r~ 
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V It should be noted that section 433 of title 40, the 
antitrust provision of the Federal Property and Adii> In Istrative 
Services Act of 1949, as amended, prohibits any Federal agency 
from disposing of any plants or other property to any private 
interest without the advice of the Attorney General as to 
whether such a disposal would be inconsistent with the anti-
truat laws. This section spolles to real property where the 
acoulsition cost to the Government was at least 91,000,000, i 
and to personal property with an acquisition cost of at least ( 
$3,000,000. In view of the likely sixeable monetary investment 
in the demonstration plants and facilities, there le little | 
doubt that this section would have potential application to the 
disposition of such demonstration plants. This would appear 
to bolster the argument that such disposals should be subject 
to tbe provisions of the Federal Property and Adjitinistrative 
^Services Act. 
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