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B-17812% llay 22, 1973

The Honovable William P, Rogers.
The Secretary of State

Dear Mr, Secretarys

This refers to the letter of Febxuary 28, 1973, with snclosures,
from Mr, “harles N, Brower, Acting legul Adviser, vequesting an advanc
decioion froam our Office as to the propriety of paying the legal fcea
of Mr. John D, Hemenwey, a former Forelgn Service Officer of the Depnrkw
miént of State, under the circumstances related bmlow-

Hr. ‘Hemenway, formerly a Foreign Sarvice orllcat, initiated a
grievance procecding on September 26, 1969, under section 1820 of
Volune 3 of tha Foreign Affaira MHanual, A grievance comittee was
establishad ~: of Octobax 22, 1969, Omn September 26, 1972, after
lengthy hearings, the comunittee issued its roport recomending, among
other things, that Mr, llemsnway bs reaimbursed lezal fees incurred by
him in the prosccution of his gricvance provided the Departnent had the
necessary legal authority. This was concurrad {n by the Drputy Secre-

tary of S{ate.

Your acting leogal adviser atatod in letter of February 28, 1973,
that in connection with a previous grievence proivediag where tha issue
of legal cxpenses was raised, tha offica of the legal adviser consid-
ernd the qnestion of ths Stete Department’s authority to pay such
expansas, The legal adviser's opinion discussed tha provisions of
. section 1031l of the Foreign Service Act of 1946, #2 U.S.C, 810, and
nection 4 of Public Law 84-885, &3 amended, Section 1031 is an excep~
tiou to the prchibition contained in 5 U,S.C, 3106 apainst departuents
othexr than the Justice Department amploying attorneys for the conduct
of litigation in which the United States is m party. Secction 1031 ma
codified in 22 U,5.C. 810 provides as followmt

8510, Retenticn of attorncys by Swceratary.

The Secratary may, without regard to sections 49 and
314 of Title 5, authorize a principal officar to procure
legal services whenever such scrvices are resjuirnd for the
protection of the intercste of the Goveruuent or tc enrable
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an officer or axpluyss of tan Service to carry v his vork
cfffciantiy,

Sections 49 ond 314 of Title 5 wave ropealed and recnasted an 3 U.S5.C. |
3106,

The legal ndviser atated that it was clear from the leglslative
history that sestion 1031 was not $ntendad to authorize payment of
attoruey's fces {n the circuwstancaes of grievance procecdings. The
legiclative histovy veferred to indicates that the primary purpors of
that provision was to permit ths utilization of attovneys overneas in
connxcltica with questions pertaining to local laws.

‘ Section &4 of Public Lar £4-005, 70 Stat, 8Y0, provides in part ss
follouss

The Sxcretary of State is suthorized to--(a) make
expenditurcs, from such soounts os may be specifically
appropriated therefor, for unforecsgsen emarzencies £rising
in tha diplomatic and consular service and, to tha extent

"outhorized in appropriation Acts, funds expended foz such
purposes msy be accounted for iu accordence uith section
291 of tha Nevised Statutes (31 [,5.C. 107) w a »

The purpose of the authorirzatiow s explained {r: H, Report
No. 2508, 84th Congress, 2d Session, at page 13, sa follouss

Authority for an sppropriatica to the President {forx
unforecenn encrgeacics 4rising in the diplonntic and cone
pular gorvice appears in tha Appropristion Act of LBS87
(24 5tat. 481), Prior to that time other zmounts had been
approprictcd to be spont on the cortificate of thwe Secre~
tary of State for expenseps in counaction with thy Neutrale
ity Ack, .

: Thig subsection limits expenditures "fvom such amouuts
ns may bo specificelly oppropriated thevefor"” for unforee

sean emerpencies in the diplomatic and consular servics,
W&

In comection with Public Law 84-883, the lepal adviser indicated
thet it wvould be Aifficult to say thet payment of attoruney feos {n a
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grlievince proceeding amounts to "unforrassn emrpencivs arialog in tha
dinlomntic and consular seivica.”

Ve ctoncur in the views of thea lezal advigsar sn to the statutory
provisions which he considered, iloreover, wa are not avire of

othar authority whershy attorey foes Incurred by o employes in s
griovance beaving such ap hirs fnvelved swy ba rpimbursed,

aivcerely youry,

, fop thg  PAUL G. DEMBLING
‘ . e -f'- Conptrollar Genaval
" of the Uolted Stetas





