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COMFTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20548 .

B-1T7894 april 17, 1973 30%0'{ 3

Bilent Hoist and'Crane Company, Inc, ~ - Lo w2 q7
841-877 63rd Btreet .
Brooklyn, New York 11220

Attention: Mr, R, E., Cohen
Manr.ger, Government Bales

Gentliemen;

We refer to your letter dated Jamuary 2k, 1973, and subsequent
correspondence,[protestiag -t rocedures ror uoliciting bidé]under
IFBs DACW35-73-B~0020 and -0030, issued by the Army Engineer District,
Detmit’ tﬂ.chigan. Oopmf 7 "“K.,c. ('W

/r’t’-&"ﬂ J ’ dcv éﬂ.? L bl r
~ Invitation for Bids Dé%a§5-73-3-0020 (IFB -0020) was irZEZd On A iitsie
November 13, 1972, for the supply of one 10,000-pound capacity fork
lift truck, The Yollowing bids were reuorded at the hid opening on
December 8, 1972

’, 0 L//MLL.C'
Modern Mardling Equip, Co. ¥11,472,00
Towmotor Corp, 11,783,00 /.
Clark Equip, Co, , 12 955 00
Otis Materinl Handling 13, 800 00
Advance Fork 1ift Co, W 5“3 75
Silent Hoiut & Crane 545,91

The fork lift truck to be procured under IB ~0020 was to
rerlace one which was 1n need of extensive repairs and wag being
maintained in operating condition on a dey-to-day basis, In view
thereof’, section H-1 of IFB -0020 required delivery of the truck
within 30 days after receipt of contract. None of the bidders ob-
jected to the technical specificntions for the item being procured,
Hovever, all bidders other than Silent Hoist werse nonresponsive in
that they took exception to the required delivery schedule,

Thus, the sole responsive and rasponsible bid received was -

approximately 45 perceni greater than the apparent low bid and
elmost 40 percent above the price of $12,000 which wae anticipated

BF_ST DOCUMENT AVAII ARL B

| 16" wat/(/ -~



B-1T789%

-

by the procuring activity when it issued IFB ~0020, The contracting
officer therefore determined that &llent Hoist's hid was vnrcaszonably
high, It was also determmined that the ashort delivery period, althougtl .
degirable, was not critical, and in view of the prvaence of five lower
bide, it was ‘considered in the Govermment's best interest to cancel
IrFB -0020 and readvertise the requirement with a longer delivery
schedule,

IFB -0020 was canceled and the requirement was readvertised by
the issuance of IFB DACW35-73-B-0030 (IFB ~0030) on Jamuary 12, 1973,
The only reppect in vhich IFB ~0030 differed from its predecessor was
that the delivery schedule was lengthened to 90 daya. The following
bides were received under IFB -0030% '

Modern Handling Equip. Co, $11,472,00

Towmotor Corp, 12,306,00
Otis Material Handling 12,630,00 ’
Clark Equip, Co, | 12,785,00
Eaton Corp, 13,900,00
Advance Fork Iift Co, 14,572.25

. Upon rece; . of the procuring activity's denial of your protest
againat the cancellation of IFB -0020, you protested to our Office,
Avward under IFB -0030 has been withheld pending our decision,

Your initial basen for protest are that certain requirements of
the techinical specification in IFBs -0020 and ~0030 Were either
"desimn restrictive" or exceeded the Government's minirnm needs,
In regard to the first basis, it was administratively reported:

Five different proprietary machines vwere offered undey
each invitation, IFour were common to both invitations
and Bilent Hoist bid on the first but not on the second
invitetion, Eaton Corporution did not bid on the first
but did on the second invitation, It ic apparent that
ellogether on toth invitetions with identical tecionical
specifications, six different machines meeting those
specifications were offered, It is only fair and rea-
sonable to aasume that a glven set of technical require-
ments that can be met by six different manufacturers
who build six diflerent machines are not restrictive
nor do they limit competition.

In cases of this nature the question to be decided is whether
the specifications unduly restrict competition, If is apparent that
the specifications in the instant case pgave bidders cufficient lati-
tude to permit competition by iy different menufacturerc, Absent
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evidence that the agency's needs could have been met by a less
demanding specification, we cee no legal basis on which we would
be warranted in finding that the specifications are unduly restric-
tive of coampatition,

In response to your allegation that certain specification
requirements exceeded the Government's minimm needs, the con-
tracting officer has stated: .
Bpecifications were provided by tlie using eleisent and
were based upon safety, operating experience und needs,
current maintenance records, and the physical character
of the structures where the equipment will Ye used, #* # #

Thig statement was further explained in a supplementel administra-
tive report, which was furnished you but upon which you declined to
coument,

The responsibility for drafting specifications which reflect
the mipnimim needs of the Covernment is primarily that of the con-
tracting ugency, 17 Cozp, Gen, 554 (1938), In the absence of
evidence clearly indicating that the specifications as written do
not refleet the minimum needs of the procuring activity or that
they are otherwise contrary to applicable law or regulation, our
Office may not properly object thereto,

You atso contend that it was improper for the contracting
officer to have deteimined the reasonableness of your price
through a comparison with nonresponsive bids; that avard under
IFB ~0020 slhould have been made to you &a the lowest responsive
and responeisle bidder; and that the cancellation of IFB -0020
and issuance of I8 ~-0030 constituted an suction, These argu-
ments, as well as the factusl situation from which they arise,
bear an extraordinary similerity to those of our decision B-173334,
Avguet 19, 1371, cony enclosed, in vhich you were the protestant,
Under the authoritles set forth in that decision, wiich ere equally
applicable to this protest, and based upon our review of the pres-
ent record, we do not find that your contentions present an adequate
basis for tn.s Office to object to the cancelluation of IIB ~0020
and the jssuance of IFB --0030,

Accordingly, your protest ic denied,

Sincerely yours,
PAUL G. DEMBLING
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COMPTRVDLLER GENERAL OF THE UNITED £TATES

WASHINGTON, D.C. 20343 . 7 ) ((U \Q

April 17, 1973

I1linois Central Railroad Coupany
6327 Dorchester Avenue
Chicagy ) INinois 60637

Gentlemens

Reference is made to your claims under freight bills AR-85059,
AR-85060, and AR-85062 for additional freight charges of §176 on
each of three shipments of «ymy tractor tanks which weye tendered
to the rail carriers on February 9, 1967, at the Letterkenny Awmy
Depot, Culbertson, Pennsylvania, and from there transported to
Fort Knox, Kentucky, where they were delivered during February
1967, The additional emounts claimed represent the differences
between the freight charges of $352 originally billed and paid
during May 1967 to your company for the transportation services
rendered on each shipment, computed at the balmnce of the thwough
rete publiched from Patterson, New Jeramey, to Fort Xnox, Kentucky,
which applies on certain shiuvments accorded transit privileges at
Culbertson, and the higher charges now claimed based on the lucal
rate applying from the tranait puint to destination because the
transgit priviieze did not apply via the routing designated on t{he
bills of leding, '

Bince the transit basis of .charges does not avply on any of
the three outtound shipments, payment of the additional emounts
claimed turns n the question of whether such claims were timely
filed with the General Accounting Office. Your cleims for the
edditional charges of $176 on each of the shiyments were first
received in our Office on February 9 and July 27, 1971 (tvo vere
received on the latier d-te). .

The claim papers were returned to your company by our Trans-
yortation and Nlaims Division with the exolanation that Section 322
of the Trancportation Act of 1940, as amended, 49 U.8.C, 66, pre-
vented their consideration because the clains were not received
in our Office within the 3=-year period of limitations specified
in such provision of law and thereunder are forever barred, In
view of the action taken by our Transportation end Claims
Divigion, your reclains for the $176 on ench of the shipments
ere being considered as requests for review of the finad ecetions
of the Irensyortation and Claims Divipion which in effect refused
yaynent of such clainms,
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