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) COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, [1.C, DX .

N

. 1. . . - JC) 03 C.a-
B-17TT42 ' " Dotober 9, 1973 .
Tire & Rubber Coxpany 7
Aviation Products Division ’
1144 Rast Market Streat
Axron, Ohio 44316 ’
Attention: M, E. A, Davia, J!‘o.
: Manager '
Contract Administratlion
Wheel & Brake Operations .
Gentlemens «

Reference 48 mada to your telefyx dated January 4, 1973, and
letters dated January 15, April 25, and August 24, 1973, protesting
the issuance of request for prcposals No, Fh2600-T3«R-7025, by the
Dspartment of the Air Force, "“to parties other than us end any
rvesulting award if made to any party other than us" for cartain
wheel aasembly bHolts for C-123 aircratt. As explained below, we
£iud no basis for sustalning your protest,

- %hue sollcitation was issued by (he Dirasctorate of Prosurement
and Froductinn, Ogden Aly Materlel Area, Hill Aix Force baue, Utah,
on Deccaver 5, 1972, The xequirement vas for an indefinile quantity
contract roverirg a maximum of 4,956 bolts, part number GYSTNER,
for C-123 aircraft with an Lmediate buy quantity of 2,250 Lolta,

The I@P way {stued pursuant to the authority of 10 U.S5.C. 230%4(a)(10),
vaich authoriZea negotiation whers "the purchase or contracy is for
propexty or sexrvices for which it ieg impracticable to cbtain come
petition", and undex Armed Services Procurement Regulation (MAGPR)
3-210.2(xv), which provides us follows)

"(xv) vhen the contemplated procurement is for parts
or components being procured as replacement
parts in support of ecquipment aspecially designed
by the manufacturer, whera data available is not
adequate to assure that the part or componunt will
perform the same function in the equipmsnt as the
part or conponent it is to roeplace;”

*

All previows procurements of the itews vwere nade on a gole=3ourcn

" basis from Goodyear Tire and Rubber Company. The subject procunement
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was coded 2C, desigmting the sultabllity o the procusement for coms
petition for the first tiwe in accordance with Alr Forvw Regulaticn
T=be

The cover shect %0 the solicitation conteined the statemon) that
this procurenent is restricted to Couvdysar and other sowves frawv
Qualified products List (QFL) '7838; that spocifications aud dravings
of the requirement ave furnishad; aud that copiea of the nolicitation
would be furmishnd to additional fime who submit proof of pelor -
apyroval, Under Part 11, Gection F, of the solicitution 10 1s atated
that the applicable spacifications ave &s follovs:

Item No. Specifications, Btandards;, Draving: and/or Attaclments
0.  OYSTNER (Soe Dwy 5D4-204 R\W X BOIA
50.-1613 RXV ¢ OPR

 5D4-204 | NEV X DOLP
Bes Attaclment "A o
Attachusnt "AY provides, mofu' &y hera pertinent, as followss

“he following Bpecification/Standards Eta. shall be
useqd ir lieun of the Date indicated, The suporsedad Datas
"will .t be firnishad unless so indicated, .

ENGIIERRING INSTRUCTIONS: ,

“a, Procurement gources shall be restristed to Goode
year Tity avd Kubber Co. and bolt manufacturoer's specified
by QFL=7830 as qualificd to manufacture similaxr typo products,

"b, NFew sources, that hava not previously furnished
the bolt to the Govermment, must couply with tlw folloving .
: qualification requirementss : ' .

' (1) A test sample, connlating of fifteen (15)
. production bolts, shnll ba tested in accordance with
tha teat requirementa of specification 5DL=1613. Tha )
‘ test sazple nust satisfactorily meat all ryequivenants
. of paragraphs three (3) and four (4) of tha specificution,
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"(2) A cextivind tect ywpoat, apecifying resalts'
Of the tests and conformance »f the bolt to all other
1vquirements of Specivicotion 5D1~1613, shall be furs
piched NOAMANMI0, Hill AFB, Ut BLLOG upon casplation
of the teating, '

"(3) T™he required tusting and aubnission of the
teat yopord must bhe acoomplishad prior to conpletion
of production manufactura and accoptance of the bolts v
by tha Govermment, .

"e. Yarts shall be fdsntified Ly steel utanping part
nusbay and manitactioer's Maderal CGupply Code Mnuthacturer's
(F6(H) per Pruviug 5Mi-294, Part iduntification swat be in i
aaoordance vith MTI~S(D=130, E

*d. Reforence to Ooodyear Tire wnd Rubber Co specified .
by 5D4-204 and $D1.0613 shall be dofinyd to moan the cogrirant Y
ongincering ectivitys AL querica oy coyraspondsnce of o .
tachnical naturs muad be directod to OOAMA/LMEO, HIL)\ AVB, LY .
84406 in lieu of Goodyear Tire and Rubber Co," , T e

. 0f 1lh tirms solicited, only two respended with offers«-Goodyens
and Valiey=Todeco, Incorporakbed, Lecause tha low proposder, Valleye
Tudeco, had not, pruviously produced this perticulay bolt, & preavaxd
survay wee requested from the defonse Contruek Admjulstiation Servicen
Matrict office (DASD), Van jlnys, California., A preavard survey rode
omnending a cormlete avard vas xdturned by DCASD, PRwuasuwmt (o s

- Daterminatioirand Findings approeved March 22; 1973, avaxd vas made to

Valley-Todecc on an urgency basin ws euthorized by ASPR 2-407,8(b)(3).

In suppart of your protent you aontend that thes solicitation i
proedicated on obnolnte specificationas that insufficient controls ave
being exsrcised to insure procurcement of equivalent parts from qualifiied
gsources; that no souvce other than Gondyeaxr is qualified to manufacture, .
the part; that thare is a lack of faly and equal competition as Goodyeayr
has qualificd (at its expense) to mors stringent specifications while
other parties nced only qualify to supsrveded specificationa; that 4t in
false to agsuma that a QL supplier ia trxuly qualified to manufwcture
the particuler item horw required; that the we of thy Goodycax Trademxk
(CY) amd nvuber on tha iten is improper since it will carry with it the
faplication that Goodyear manufuctured the items and that it fu cbviously -
ot in the interwst of the Covermmont to procure quentionable itome .
from uncoatrolled sources, '
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The contxal idsues auwmmayized in your August 24, 1973, letter
aros '

"1, {1 propoand procurement is wot based on fair and equal
camatition.

"8imply put, fair and equa competition can only bu achiaved

by rsquiring any sonrce other than Goodyeayr to quality the
bolt, at the mource’s expenne, to ths identicol (overnment
requirements to uhich it was qualified by Goow,ear at Goode .

year's expensne.

¥SBuch fair and equal action would have the additional
inpoxtrat advantage of insuring that a bSolt zo0 procured
wold perform equal to the Goodyear quelified bolt.

P —— —g— =

*2, The propossd procurement would require a source other \
‘Jmn Googgear to identify the item_to be procurcd W uit.h ‘o

naogxe 'a GY Trndemrk k _Dagignation, '}

"Obviomvly this can only compound the injury to us con= C
templated by Issue 13 Rot only would another source he- '
permiited the unrair advmntage of offering an ungualified .o
partd as equal to our qualified part, he would actually be
required to place our Trademurk (GY) on said partethereby
yotiitially shifting the reaponsibility for any servicing

‘; 1 4 4 mi.\wo of thoe part fiva itoerf to Goodyear,

"If an ungqualiffed 'lookvalike' part must be used, at leant
lot 1t te §dentified with an entirely new part numbor " that
does nos include our 'GY' designation, # # # "

In reasponse to your corntentions the Air Force advires that tha
copnizant onglheering activity has reported that the bolt was
originally qualified by you to requircuents equivalent to the specie
ficaltiions applicable %o this procuremsnts that the specifications -
roforenced in the RFP have not bean rendorsd obsoletn by any changes
subnltted to or approved by the cognizent engineering sctivity; that

. in recognition of the crxitical uature of the bolt, the solicitation

ven restricted to sourcues considered qualified, basel on past
exporience, %o manufacture a bolt equivilent to that previously
fuxrnished by jvouj that to insure complismnce a sample of 15 holts
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will be tntod to deternim conformance to Goodyear Specificetion L

5D1~1613; and that the "GY" in the part number io being used foy '

jdentification purposes along with the contyactor's wmannfacturing

coda pursuant to UIL~-STD-130, as such part numbex appears on the drmlns

epplicable to this procurement, In connection with the latter point, -::

the Aix Force notes that the part{s bearing the referenced nuwshex are

for Government use only and that the uwse of such nunber is not a .
representation that the part was manufactured by you or is of the y

quality of youx part,

In reaponss to a recent pmtut by your company involving '
esaentinlly the same contentions we atated the rollouin.g which i

equally applicable heras

"We have consistently held that abaent sufficient
documented reasons, competition in all aspecta of pro=
curement is ths deaired goal and.that continued vigilance
ghould be exercised iu an effort to maximizre compaetition,
50 Comp. Gon, 184 (1970), Further, 10 U,8,C, 2364(g), as
implemanted by ASPR 3-102(¢), requires competition to the
maximus extent practicable. AFR 57-0, sectinn 1«300: is to
the came effect, Also, cee ASFR 1-313(&) , tiith respact to
the competitivae procurement of paxrts, ¥We feel that in many
instonces the sassurance of reliability and interchangeability .
¢f spare parts may be obtained through competitive procure- N
pent procedures ns woll as fyom sols-source buya from the
current manufacturer of the item., Thexefore, when the Alr
* Forca became awaxe of other qualified sourcos, it was
incumbent upon it to solicit those firma to attain raximm
compatition, B-l72001, B-173039, D-173037, sunra} B-166!435,
July 1, 1969." See 52 Comp. Gen, 778 , B-1T7115,May 1k, 1973,

Alao, aa pointed out in ths above case,

"hile it 18 true that the testing procedures to which
(floodyear was initially subjected vere more stringent than
those to which suboequent contractors will be subjected,
'+ this inequality ia attributable to the fact that the Goodyear
teats ware nacessary to prove ths design, composition and
" functional charaoteristics of the newly designed component,
" while any subaequent sources will be required to demonstxate .
anly that theilr parts will moet the specifications and functional

~

{hrough more rigorous qualification testing," i
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Yimlly, the Alr Force insists that in the circumstances reported
hare thiy wse of your trademark doss nut afford you any remedy againat
the (overmment for trademark infringement, We find no reason to dise
agres With the Alr Force's position in the matter. In any event, the
ure of your trademark does not affect the validity of this rocuresent,

In view of the above, your yrotest is denied. .
Bincerwly yours,

PAUL G. DERMBLING

JFor the ¢omptroller Cenersl
of the United States
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