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May 17, 1973

AIR MATL (‘i
Patty Precision Produats Company w/VG '

Box 570
6 Miles West Hivay 66
Bapulpa, Oklahona 74066

Attecution: Mr. Harry R. Patty, Jr. ( aO
President -

ad

Gentlmen: ANy

This 18 in reply to your message dated December 20, 1972, and
subsequent correspondence, protesting any coutract svard under RFP
No. 300019-73=-R-005L, issued by the Naval Air Systems Command :
(NAVAIR), Washington, D.C., for a quantity of L34, BR)-10A/A bomd
racks

Essentially, you contend that the Kavy improperly refused to
allow ynu to compete for an award under the su~ject RFP, and you
believe thie Navy should have given favorable consideratiom to your
qualifications to produce the itea. *

The Navy's report states that the solicitation wvas issued on
December 11, 1972, with an opening date of December 20, 1972, pure
suant to the authority in 10 U.8.C. 2304(a)(2) which peraits nego-
tiation of contracts if the public exigency will not permit the.
delay incident to advertising. We are advised tbat the procuremeit
vas not publicized in the Commerce Business Daily "Synopsis of
U.8. Government Proposed Procurement, Sales and Contract Awards,"
since urgency precluded allowing more than 15 days for receipt of
proposals., (See Armed Services Procurement Pegulation (ASPR),.."
1-2003.1(¢c)viv) which excmpts a procurement from the requirement
for publication in the Synopsis 4if 4¢ is “of such urgency that the
Government would be seriously injured by the declay involved in pere
mitting the date set for receipt of bdids, proposals, or quotations
to be more than 15 calendar days from the date of transamittal of
the cynopsis or the date of issuwance of the solicitation, whichever
is earlier.”) On December 19, 1972, your firm requested and was
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denied & copy of tha RFP, Nevertheleas, you subnitted an offer on
Decembor 20 which was not tha lovest received. (n December 21,
2972, the Navy decided to award the contract to Talley Industries,
Inc., notwithatanding your protest, because of the urgent need for
this wquipaent. '

The suwbject RFP was restricted to Varo, Inc., and Talley, the
only firmas which have in the past produced and are now successfully
producing these bowb racks, It was believed that delivery require-
monts ~id not afford the requisite time for first article testing
vhich would be required of any nev producer. 1Iun this comncction it
is reported that tha BRJ-10 bomb rack serier has had a troubled
history in its procurement and in fleot use. Both Thliey and Varo
initially encountered serious production provless which have been
attributed to the complex and sophisticated manutecturing techniques
involved, and to a technical data package which required extensive
working experience to achieve consistently suczessful results.
Accordingly, it is the Navy's position that the bonb racks and their
mathods of production are of such complexity that no firm other than
Varo and Talley could be awarded a contract to yroduce them unless
that contract contained provisions for first article testing prior
to full production., The lavy further contends tlat a contract with
& first article provision "unavoidably requires" & mininum of 10
months from award to comaencemsnt of production. This represents

L 4

& production lead time which is 8 moaths longer then that of & prior

producer. e

You object to the Navy's taliloring the procurenent to previous
producers, and to ite refusal ou Deccudur 19, 1972, to furaish you
& copy of tho subjeoct RFP becausa of such restristion, It is our
understanding that you are a small business concern e¢nd except for
the urgency in this case, the question of your capacity to zeat the
delivery schedule would be for final determination by the Bmall
Business Administration (SBA). You contend that the authority to

negotiute because of public exigency does not provide for restricting

the procuremsnt to previous producers and, in effecet, you objech.in
this instance to the prequalification of offerors. Morsover, you
believe that you are Qqualified to produce the bomb racks sooner than
gither of the two firme solicited despite the fact that your 2irm
would be required to produce first articles. You ulso indicate that
this view is shared by opeclalists within the Naval Air Systems
Conmand and the Government's representatives who performed a receat
preavard survey on your firm for the ideatical item., Accordingly,
you reovect thet vo peavive tha Navy o eanzel the ceatresy Geweued
to ldey. .
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Cenerally, when a splicitation Tov proposals has been limited
as a result of a determipation that only a specified firm or Tirms
possess the capability to naet the reguirements of a prosuremsent,
requesats for proposals ara required to be furaished upon tha ree
quest of firms not salicited, but only after advice has been givea
to such firms as to the ressons f¢r the lindted solicitation and
as to the unlikelihood of any other f£irm deing able to qualify for
a contract sward uander the cixcumstances, ASPR 1«1002,1, Accord~
ingly, we muct conclude that the Favy's refusal on Decenbor 19 to
furnish you a copy of the subjeoct RFP after you had been advised
of t1) resgcon for the restriction, was isproper, iHowever, for the
reasons stated below we do ot believe that an adequate basis has
been presentad for questioning the legality of the resulting con-
tract award,

First, thers 18 no dispute as to the Navy's representation
that there vas a criticai need for making the nontract award on
December 21 in order to {msure timely d-~liveries which vers ure
gontly needed, Horzover, ve believe th.t prior experiences with .
the item provide some ratioral basis in support of the rejuirement
for first article testing for new producers which in turn resulted
in the action of restricting the procurement to prior producers.

It 18 also noted that Lecaus: of the urgency which existed at the
time of award the contracting officey would not have been required,
a8 in the normal caone, to refer to tha f2\ any dispute concerning
a small business firm's cepasdty. See AIFR 1-705.4(c)(iv). Assum~
iug that there i3 merit in yowr conteation regarding the favoradble
viev of your capacity held by RAVAIR specinlistiz and expressed in
the preaward survey, there 4¢ no legal retuirement that a contract-
iag off'icer adopt such wievs Af he has hi: own xational basis for
concluding otherwige. ' ' ' ‘
¥hile we do not find the contract to be legally objectionadble
we, nevertheless, have considerable resorvations ss to The adequacy
of the planning leading up to the instant procurement, In this
connection, there is cnclosed a copy of owr leiter of toduy to the
Becretary of the Havy vherxredn we note the irproper refusal to e
furnish you an RFP and suggest that future procurements be plamned
80 as to pernit maxisum cogpetition for the auwvard,

fincerely yours,

PAUL G. DEMMING

Rcting Cormmtroller Conered
of the United iivatesn
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