COMPTROLLER GENERAR @F T{HE UNITED STATES
WASHINGTON, D.C. 10343

B~177647 Aprid 18, 1973

6

Mr, George R, Boss, Director
Labor Managemant Departrment Decoe 3‘?’ Q)d‘
Anerican Federation of Governmert Employess

1325 Massachusetts Avenua, N, W,

u.ﬂhiugton. D Cos 20005

Dear Mr, Doss)

Ve refar further to your lettar of December 11, 1972, raference
4e/L~1178, transuitting a claiw, for Mvs, Rathleen H, Barnes, an
employee of the Dapartnant of the Army, conceining the setting of
her salary upon her roiustatsment on Auguat 7, 1963,

We have revieyed the material submitted with your letier,
together with a report on the matter furnished at our raquaest by the
Dapartwment of the Army, ¥t appeara that Mrs, Barnas xcsigned from a
poaition in the Department of the Army #s Clerl~Typist, GS-3, gtep
rate 8, on October 22, 1962, and she was veinatated August 7, 1963,
to a poeition of Stock Control Clerk (Typing), GS-3, stop rate l.

! It 18 nov contendod by tho claimant that she should have been rein-
stated undar tha "hiphest pravious rate" rule st G5-3, step rate §,
. #nd as & result she has been underpaid since that date,

- The apency atates that the detormination as to rate was dus %o
a shartane of funds which wan consistent with agency pay fixing
policy at the time dua to an austerity progran. The racord indicates
the reanon for tha rate doterninatfion vams explained to lirs. Barnaa
and reflocted on tha npplicabla peravanal docuuente whon she vas
reinstatad,

It appears that duving the latter part of 1946 the agency pay
fixing policy was changed and at that timas Mre, Barnes' supervisor
requested conaideration be piven as to whethar she could be given &
within-grade increane eince Yra, Barnes felt she had not heen given
the propar step vhen she was reinstated., Since Mrs, liarnes' previous
high aalary rate had been considered vhun shu vas yeinstated and not
granted as set forth above, the agency deterained that no action vins
appropriate in light of the Departuent of the Army regulation CPR P3,
paragraph 1-0, which providea:
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A rate once established continues until a new personnel
action takes place (par, 1-1) or until it is changed by atep
increase action, by application of a new schedule of rates,
by termination of a salary retention period, or by applica-
tion of advanced in-hiring rates or increased rates for hard-
to~£f111 Classification Act positiona, At the time a new per-
sonnel action 1s effected thare must be a new datarmination
as to the rate wliich should be established, Change action
may not be cffocted solely for the purpoase of affording an
employee the benefit of a highest previous rate as defined
in paracraph 1l-4b. See 36 Coxmp. Gen, 798, (Underacoring
supplied,) '

On July 22, 1972, Mrs, Barmes filed a claim with her agency in the
aznount of $5,579,65 nlleging discrinination in the matter of setting her
pay rate upon rainstestement in 1963, Although the data submitted does
not show the specific agency response to the claim of that date, the data
does show vaxious ajency deterninntions in response to inquiries by
Mrs, Barnes to the effect that no evidence exists to support a finding of
discrimination in the matter, and that the applicable personnel actions
were procenced in accordanca with the local pay fixing plan at the tima,

, While personnel actions relating to other ecmployces during the
sama period have heen cited as being at variance with tha action taoken
in the claimant’'s case, the rocoxrd does not establish that acticns in
either the claimeant's case or the other euwployees' cases were not in
accordance with existing policy and administrative regulations and
directivesn,

At the tive in question Department of the Army policy reparding
the appointment of eoployces at rates above the ninimum rate of the
appropriate grade under the highest previous rate was contained in
CPR P3,1, Under that policy the allowance of compemeation at a higher
within-grade rate on the basis of the highest previous rate rule was
not a mandatory procedure although appointing officers vere allowed to
make use of the rule "when nocessary to obtain desired services ox
when otherwise delermined to be in the best interests of the Depart-
nent of the Army." This was and is consintent with the Civil Service
Regulations under which application of the highest pravious rate rule
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is permissive, In MHrs, Barnes' case the ndministrative office
axercised its discretion in placing her in the minirun step of GS5-3,
and advised her of the reoason for so doiny as requived by CPR P3,1,
The discretion is reposed escluaively with the administrative office.

Since the rate of pay for Mre. Darnca vas fired in accordance
vith the applicable ayency repulation, there i no hasis for our
Office to allov tha claiw,

fincerely yours,

Faul G, Dezblipg

For the Conptroller General
of the United States





