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The Honorable Ropgers €. B, Morten
The Secretary of the Interior

Deur lr, Secretaryt .

We refer to the letter of January 26, 1973, from the Acting Director
of Survey and Review, furnishing a report on the protests of the Hydra-
price Corporation against the cancellation after bid opening of Hational
Park Service (KPE), Denver Region, invitation for bids Mo, DSC-3, and
the proposed award to Alsndale Consotruction Co, under revised invitation
for hids No., DSC-4, FKendpll Sloan Company has also prctested apainst
the rejoction of {ts bid under the ravisued invitation.

The initinl {nvitation, DEC-3, requested that bids on & bravd neme
or cqual basis be subrmitted by Auguat 16, .1972, for furnishing certain
mavine sanitary fecilitfes., After bids had been opencd, 1t vas discovered
that the brend name or cqual clause required by parsgraph 1-1,307-6(e) (2)
of the Federal Yrocurement Repulations (FPR) hrd been inadvertencly
elininated from the Suppleuental Provisions of the {nvitation. In addi-
tion, the bid prices rveceived exceeded the amount of funds available for
the procvurermiat, Conccquently, the contracting offlter canceled the
invitation an¢ revised the specifications hy including the required brand
nare or equal clsuge and by deloting certain schedulen of unrk, This was
accomplished by the lesuance of invitation DSC-4,

ltydrapric? protestc the cancellation of Jnvitation DSC-3 on the
basis that the oainsion of the brand neame or cqual clause dil not
rentrict competition end, consequently, it sghould not have been usnd ag
a prownd for cancellation. It aleo believeas that 4f dlie bid prices cub-
mittced were hiener than the amount of funds available fox the procurecnent,
the cnntracting officer could have remedied this oituatlon simply by
avarding a contract for fewer work nchedvles,

We camnot iLeke exception to the cuntracting officeﬁfa determination
to cancel DEC-3 for the stated reason, As noted in the tontracting
officer's report, a large percentage of the work is tdentificd by
reforence to brand name ftema, When and items or componints are identificd
in a solicitation by bhrand name or equal descriptions, the brand name or
equal clause prascribed in FPR 1-1,307~0 must: be included. The clauce is
necespary becounu it provides a vehicle for ftdentffying the product a
Lidder proposes to furnish and insurcc that the procurement activity.
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vill Tecelvy data sufficient to deterniune whethar nonbrand name itenms

vill peet the specified necds of the Government, 6Eince the onfusion

of the brand name or equsal provision was & proper resson for canveling
iavitation DSC-3, we need not consider the additional reason adviunced

in support of carcellution, |

In gddition ‘to vevised Lrand nane or equal coverage and the deletion
of certain work schedules, invitation DSC-4 also contaired a requitement
for the subziscion of descriptive literature,

Paragraph 1-03 of the Genexral Requirements imposed the following
requiresents for the subnienlor of deseriptive Iiterature by sll biddevss

1-03 CONTRACTORS SUDMITTALS: a, Ucneral: Descriptive
literature shall be submivted to the Contracting Officer for
review and epproval covering all materials and equipment to
be provided ander this contract, Submittals shall be rvade for
the following: .

1, Floating Comfor:t Statinns

2. Bout Sanitary Etations

3. Dock Launching and Beaching Dollies
4., Vaste Transfer Tank Trailers

5. Gangways

6. Mooring Cable and Tittinga

7. Electrical Cable

8, ddoses und lloss Connectiona

b. Pre-contract awvard culmittalss With reference to Clause 30,
REQUIREMERT JFOR DISCRIPTIVE LITLERATURE, of Torm 10--275, one con-
plete set of descriptive literature shall be culmitted to the
Contracting Officer at or befores the tire set for opening of bids.
Thie deacriptive literature shall include such dats as catalogue
cuts, peneral drawvings end opecifications which will permit
ocvalustion with repard to general overall compliance with the
dravings und specifizutions included as part of the Invitetion
for Bids,

¢, Post-contract auvard/_abmittalos After awvard of tha contract,
doteiled putwittals shall be made to the Contracting Officer.
These subnitisls shall include catalogue cute, specification
sheets, capacity data sheots, purformence cyrves, menufacturers
certificd dimensional drawings, general aspembly drawings, oub-
assenbly dravings, details, diagroms and other data as may Le
required for full cveluation to ensure that all parto will con-
form fully with the proviscions and intent of the drawinps and

specifications, CLubmittals chall all be fumished in quadruplicate. -
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clearly identified, and a\sll be comploete and legible, Omna
citpy of each submittal w{1} be returned to the contractor
vithin 14 days, wil:i comnents andfor approval, If ve-submittuls
are vequived, sucn resubmittals shall be mads within 14 days
after notification that rvenubmidtal s requirad, Any manu~
Encture, fabrication, procurvament, or assexrbly accomplished
prior vo the approvul of poat-contract awavd submittals will
be at the contractor's risk, One complete set of full size
repraductbles of the approved shoep drevings shall be furnished
to the Contracting Officer prior to manufacturs, fabrication
or procursxent,

d. Optfonel aubnittalt If nt the hidder's option detailed
data as voquived under (c) abtove 18 submivt:id together with
or in livw of the data requived under (b) wbove, the Covera-
mant vesevves the right to evaluate the naterial for purpones
of cortract awvard on the hapin of general overall compliance
only as set forth in {(b) abave.

Datailed evailuation will be mude ouly after the award of the
contract an specified in (c) sbove,

Claus® 30 of the Supplenentel Provisiony, "Requirement for Descriptive
Literature,” referenced in subparagraph b of parazraph 1-03, advieced
bidders thace! .

(a) Deceriptive literature as ageciffed in this Invitation
for Bide munt be furnf{shed as a part «f.the bid and wuet be
racoived before the tiice get for opening bids. The literetura
furuished mist be idontified to show the item in the bhid to
which it pertsina, The descriptfive litiratuve 88 raquired to
establiph, for the purposes nf bid eval etion and asward, Jdetails
of thu products the biddar proposes «o tiruish as to (* ),

*Controcting off{cer shall fusert pimmificant clements
such ags depign, materinls, components, vy performance cheracter-
istics, or methods of manufacture, construction, assombly,
or operatinn, ag appropriate,

(b)  Yailure of descriptive literaiure to show that the
product offered conforms to tho spevifications snd other
roquirements, of thie Invitetion for Bids will require vajection
of the bid, Failure to furnish the descriptive literature by
tho time specified 4n the Invitation for Dids will require
rejection of thoe bLid except that 4f the material is transoitted
by meil nnd'ds received late, it may br -considered under the
provisions for concidering late bids, as set forth cisewhero
in this Invitation for Dids,
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Hith vespect to the submicofon of brind nams or equol {tems, bidders
were advised on page 7 of the Schodule thats

Haint coenponents including the floating docks, holding tanks,

restyoox assexblies, pump out unite and service units for the

Eoat Sanitary Stations and Vleoating (omfort Etationy are
opecificd by brond nene or equal, If the offer {5 bused on

e¢qual products for these rajor conponcnta. the Yonufistures'n

:umu. brand ang nunter aball ba fnserted 4in the spocea provided
slcin}

&, PFloagting losl:s -~ Poual Produect:
Hanufacturer's Hane

brand _
Ro,

iy W g o i, iy -y

b, Rettroos Ascemblies ~ Equal Product
YManufackurar's e

Byend

Ru,

R

U — -
- e 4 4]

ce MHolding Turku - Equal Yrodicis
Henufasturer'’s Lane
Brand e
Mo, -

e

d. Purp Out Units and Service Units ~ Iqual Products
HauufocLurer'n 3.

Brend
No,

"y

L1 o W s

Unless cquel producty are indicated Lo these najur components
the offer will b2 considered as offering tho cpecified brand
ngLot,

Paragraph 24 of tha Supplenontal Provisions contained the standard
brand nsne or cqual clovse prescribed by PR cec. 1-1,307-6(n)(2), In
nddition, pavagreph SP-00 of tha Spociul Yrovisions, cntéticd "Vrade
Nasaen,' adviced Lidders that

& # & I'qual products for Lrand veme or equol epecifiod mojor
conponents of the Yoak Sanitavy Statfona ond Floating Comfort
Stations will bo evalusted prior to tha svard of tha contract

as gpecificd in Clause lio, 24 fof tho Cupplamental Provisiona)

# & & Ecundl praducto Lor all othor brand nerce or aqual specifiod
iteng will ba cvnlucted after the awnrd of the contract,

.
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Four bids vers recoived on ths readvert{uement, The low bid, an
alternate bid of $184,100 subnitted by the Alandale Construction Co..
was rejected as nonresponsive besed on a veview of Alandale's descrip-
tive) literature, The second low bid, a bid of $193,681 submit‘ed by
the endall Sloan Company, tas aleo rojected because Slnan failid to
include pufficient descriptive literatura to pernit a determination
of exactly vhat was being cffered, Alandale®s basic bid, in an enount
of 5196,369, was the third low bid, The fourth low bid vas submitted
by the uydrapriae Corporatior, in the sum of $204,999,' NP8 determined
that tha descriptive literature accompanying the bacic bid of Alandale
established that the equipment proposed wae pubsiantially in complinnce
vith tha specificationy, The literature accompanying Hydraprisce®sa
. fourth low bid of §$204,999 was also revieved and found to be adequate,

Sloan questions the rejection of its bid on the ground that adequate
desceriptive literature was furnisohed with its bid, Alternntively. it
vaintains that 4f its literatura is inadequate, Alandale's litcraturs is
also inadequate, H)drn'risc. in turn, supports the contracting officer’s
rejection of Sloan's bid, but queations his determinatisn that Alandale's
basic bid was responsive, (The propriety of the rejection of Alandale's
altermate bid is not in isopue).

In our view, the descriptive literaturc accompanying both the
bloen and Alandale bide wan inadequate to permit a determination whether
the bids viere responsive fo the nntcvlnl requirements of the specifications,

Sloan identified {taelf as the manutac.orer of the major componunts,
In licu of the model dcsignation, Sloan noted that the items would be
furnished in accordance with the invitation drawiuge and specifications,
To satisfy the litar ture requirements, Sloan sioply enclosed with 4its
bid the invitation driwings with a Sloap identification, While Sloan
also furniphad data of other manufacturers for aeveral minor cumponents,
the contracting officer had no alternotive but to determine that the
deseriptive literature subinitted vas insufficient for deterriining whether
the {tens offered were in conpliance with the gpecifientlons., YNorcover,
Sloen's frilurze to furnish sufficient literature on its equal product
cannot be overcoxe either by a gencral promise to furniph items conforming
to the specifications or by an offer to supply cdditional date after bid
opening., 50 Comp. Gen, 193, 201-202 (1970),

With reapect to Alandnle's descriptive literature, we note that the
contracting officer'o report stutes that the data subnmitted with tha
Alandale bid estahlishua thot tho equipment and materinls offered by
the biddor are "gubstantially in complimnce with the apecificntiuns,”

A memorandum dated Hoverber 10, 1972, from the Chicf, Plans and Denign
forvicen, to the contracting officer, indicntes the basis for couching
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the determination of adequacy in these terma, In udvising the contracting
offiver that Alandale's Jiterature was adequate, the following coument was

1rade

The ~pproieal was wade on the basis of general configuration
ard qualiry' of nmaterials, ‘The contractor will still be required
to comply in full with the plane and specifications issued with
tha dnvitation for bids,

In tur view, the foregoing quite clearly suggests that Alandale's
literature was inoufficicent for purposes of deternining exactly what
vlandale proposed to furnish and what the Government would be binding
itself to purchase, Any doubt we might have on this matter is vesolved
by an examination of the Alandale bid and deseriptive literature,

Alendile {deatiffel itsclf as the manufacturer of equal items fou
the major somporento and fn reapense tc the request for model pspdess,
it astated: '"Dasicnlly per N, P, §, dotails," The firat page of its
deseriptivy litereture submiccion contains the following statement!

The attached bLrochures, specifications and drgwinga are
intended to show the various products manufactured by Alandale
Marine to L.e modified in size and coufipuratinn and furnished
under the above aolfcitaticn, Thone poxtions that apply
specifically to this project are marked,

This submittzol is intended to basically describe the
products to he furnished, A representative of Alundale is
available prior to award to make a isorn couplete presentation
including material sarples, photograplic-of installat{on and
detailn,

Wherever check marka appear 4n the rweander of Alandale's subnisaion
they are either preccded or accompanied by Jigends stating 'Typical Only,
or "Typical - Not Applicable,”

While we belicve that the Alandale and Sloan bide vere nonresponsive
as a repult of thedr fullure to furnish adeguate dercriptive literuture,
ve also bhelieve that their responses are symptouatic of the deficlencies

in invitation DSC-4,

FPR scc, 1-2.202~5(4)(2) provides tha’ when brsad neme or equal
purchace descriptions are used, the requiyements of section 1-2,202~5 nce.
wet by inperting in the invitation for bicds the brand name provision cet
forth in YPR ocec, 1-1.307-6., Since a brand rame or equal clause was
included, 1t wan unnocessary to add a further requiremunt for descriptive
literature., B-1068189(2), April 27, 1970. Indeed, the requeat for
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Jascriptive literature appears to overlap, in large part, the brand

name or equal request, This duplicetion and the tenor of the request for
descziptive literature, ao spelled out in paragraph 1-03 of the Gen¢ral
Requirements, explain, {n part, the generality of the Alandale and 8loan
replico and their offers to provide additional information, Initslly,
bidders are rcquired to decide what data they will furnish at bid opening
and what data they will furnigh at a later date, if successful tidder,
unleos they clect to furiish data in accordance with subparagraph “d" of
paragraph 1-03, lore irmportontly, bidders were, if anything, encouraged
to submit gencral information, since subparagraph "b" of that parapgraph
states that the literature submitted with the bid will be evaluated for
"general overall compliance with the dravings and gpecifications," This
approach ia inconsistent with obtaining the detalled data necessary for
determining exactly what the bidder proposeas to furnish and in our vieu
influenced Alandale's aud Sloan's responsas to the brand name or equal
requirenments,

The brand name or cqual clause gtates that the bidder must furnich
information sufficient to allow the establishment of "exactly what the
bidder proposes to furnish and what the Govermment would be binding
itsclf tc purchase by naking an award," The requirement for the sub-
rission of liteorature allowing an evaluation of the "genecal (verall
compliance” of the bLid with the sperification and drawings is not in
consnnance with the vrand name or equal requirement, nor, for thet matter,
is it in consonance with the standard descriptive literature clause,
Further, FPR 1-2,202-5(d) requires the ianvitation to clesrly state
vhat dercriptive literature is required viZch the bid for eveluation,
something which was not done here, :

Apart fron the descriptive literature requirements, the brund pane
or equal coverage is algo deficient. The insitation does provide appropriate
spacae for notation of the equul product to ¢ furnivhed for the flooting
doclks, for the restroom acscmblies, for the l9lding tenks, and for the
pump-nut units and scrvice units, In this portion of the invitation the
bidder is approprilately sdvised thats

Major conponents including the flouting doclis, holding

tanks, restroom assemblies, punp cut unite and rervice units

fory the Doat Sanitary Stations and Floating Comfort Stations

ore cpecified by brand neme or equal, if the offer is based

¢n equal products for these major components, the Manufacturer's

name, brand and number shall be insorted in the spaces provided
k&,

However, the major components also conpiot of items which are individuzlly
named in the specification by.a brand nace cr equal deseription, esone of
vhich at leaat are sepoiate and distinct from the nsjor cowmponrnt, and
poma of which might ba considercd to fall within the mejor conponent.
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FPR pec, 1-1,307-6(b) states that:

Where a component part of an end item is described iu
the invitation for bids by a "brand r e or equal" purchase
deacyiption and the contructing officer determines that
application of # # % [the brand name or enual requivremente]
to such component part would ba impracticable, the require-
ments & % # ghall not apply with reuw,ect to such conponent
part, JYn ouch cases, 1f the clause 48 included in the
invitation for bids for other reasons, there alao shall be
included in the invitation a sctatement identifying either
the component parts ® # * to yhich the clouse applies or
those to which it docs not apply, This peragraph (b) also
applies to aucessorics to on end item where a "brand nane
or equal' purchase dnscription of the accessories iz a part
of the description of an end iten,

The invitation contains no specific component designation and, in
our view, paragraph SP-06, "Trade lames," 18 inadequite for the purpose
of comply’ng with FPR secc, 1-1,307-6(b), A bidder offering an equal
prvoduct {,r a major component would be required to gucss whether the
equal {tema uvhich were associated hith each rajor component required
descriptive literature,

Yor thase reasons, it io our opinion that the present invitation
is acbiguous and piasleading, Accordingly, ve rccommend that the
invitation be canceled and the procurement readvertised under revised

epecifications,

As thin decision containa a r1ecommendacion for corrective action
to be tnhcu, your attention is dirccieus to section 236 of the Legislative
Reorganization Act of 1970, 84 Stut, 1140, 1171, which recuiren that you
subtalt written statements to certain commit*ceu of the Congirens as to
the action talen, The statements are to be t2nt to the Cormittecs on
Government Operatfons of both Vlnuses not later than 60 daye after the date
of this decivion nnd to the Cormittees on Appropriations in connection
with the firat requect €ov appropriations mode by your agency wore than
60 deys after the dute of thio decision.

The encloources to the cortracting officer'c report are returned
as roquested,

Sincerely yours,

PAUL G. DEMBLING

For thU'Comptroller Genoral
of the United States





