'i-‘JIGES'i-‘ - HILTTARY L

: OOMFTROLLE:R GENERAL OF THE UNITED STATES
: WASHINGTON, 'D.C. 20548

st s JAN 13 19m

Daay. Mr. Mﬂtm:

" fhis mm to httu' &mﬂ Rovexber 16, 1972, of the General
Coumsal of the Departwent of Defanse prasenting h.ia views oa a8 ques-
tiem pending fiw this mu 4% to whether, uaday tis Surviver Benefit
Pl establisiud by the set of Ssptpsber 21, 1972, Publte Luwr 92425,
8 Braz. 706, 10 U.5.6.72447-1455 Pu military wewbay vith a spouss and
& depandent shild oy childrait 1o Mﬁﬂﬁltﬂ tuthﬁ to pravide m
miﬁy for m :Ml& or ¢hildyen aﬂy -

. By your mmm dated mzubur 25, B)‘!, you mud o
iuum Dapariment of Dafeuse Divedtive mz.muag the Surviver
Benafst Plan vhich you stated Pwill elearly parsit a wesber who has
a spouse sod dependent childyen the bpttons of providing covexage Loy

.8 spouse oaly, the spiuse aad childiea, or the ahildren enly.” ' Sinee

thars 1s 6o sxptess lagguage in the set permitting & mesbex the cptim
of providing s mauify for the childrsa only wheye there is en aligi-
ble spouss snd the legislative histery disclosds no congressional

iatentlen i that vegaid, the Sexmral Ceinsel's letter is in. the form

- of & brief in which ha presents cemswits sod srgusents whigh In his

epinien amm m ehaun of &nm only without hgmd to the
spanse, .

- Your mm Wl stmu that thm u chc Papartaent of

'- Mm- e were Iatisitely fnwolved. in {ustifying the prépesal to

mww-ummmmmumtwummz & maabary
the option of providing ¢owerags for & thild or childven enly, ewen

if be bad m wife. It is furthey stiated that the songressional com-
. wittes atiffs vho slse vepa intimitely involved with the prepeaal

have indtisted that they are {n eomplete adeord wa this pm:with
the views of mmm of buzm representikives,

. The Sutvim mﬁit Yiu mmur o & pArscs tha is utmd er
Iu- a depandent’ child when he becooas emtirled go ratived or rekainer

' pay wilaas 16 alects uot to partictpate in the Plen befors the firet

w!cruhtahhhauaﬁn for thar piy. - Also, slthough not ger-

_ mase to the quastion, s parscn vhe is dot gsryied ad does not haw

s éspuadent ¢hild when he becomss wntitied to Aetired or petainer
pqm&huttowmuammywtut pexson with sn
ingurable fatazrest in thas poram, 10 1.8.84 m&) .

 Secrien 1450¥ t1¢10 10, U.5. Gods, providas fn. partisent part
as Tollows: -
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, "(a) Effective ss of the first day after the death
v of a porson to whom saction 1448 of this title appliss,
: a monthly sonuity imder seetion LA51 of this £itle shall
be paid to— '

*(1) the #ligible widwe of widower;

"(2) the surviving depéadent #hildven S
in sgual sharas, 1f the aligidle widew or N
T widoiar 1% dead, diss, sx stharviss basomes e
:‘ . tneligible wmdor this sedtien; or % # #" D |
- JhvEC — 5

subuu@siw‘{:mm that the mthxy sanuity paysbls to /S usSce
the widow, videwer or depandent ¢h€ldren shall be squal ¢ 35 yu'

5 of tha base ssouat, It is provided In subsection 1&52(: hat t

P redugtion in retived or ressizar pay to provide m muty to a spouas

t shall be & ssmmt sgual te 2 1/2 peréent of the first $300 of the L
bass anount, pius 10 psreeat of the semiinder of the base amownt, It ‘
16 further previded thet ss lcny ss thers is s eligible spouss aud el

a hmm# ¢hild, that meunt shsll be fngreisad by mn amsunt pra- o

Y. fd‘t vegulations of the Secxetayy of Defsnse. Subsaction

1/4’ 77 T =1452(b)Vpruviden chat the retired or yetainey pay of a parson wvha

has a dupendent child but does not haw an eligible spouse shall, as
leag ss be hes ma eligible dependimt €hild, ba- udmdbymmt
preseribed wnder regulations of the Secratary of Dafense,

Tha letter of your General Coumsel points sut that the intent of

Congress 1n sstablishing & nsw systam of surviver benefits was to
provide garesy merbers of the Armed Percas an opportunity to lesve
a portion of thely vretirxed pny ‘to thely survivérs st a resscosble
eoat; that the predecasser Eatived Servigeman's Faxdly
Protestion Plan (RSFFF), 10 U.s V143114463 had prowed toe
supansive and complex, uut that f.hu mast attrastive featuie of
REVPP wes the broad flsxibility in the selection of beneficlaries,
Uadar that Plan o swsber with ad children dould by the
clsar temms of the statuts (10 U.8,CV1434) alect to provide am
snuity for the spouss only, the speuse imd childran, or the . |

pan euly, BHenee, it is argued that to new dontend that the J
new Plan aliminsted ths most atrrattive faatuve of tha priorx plan |
pormitting a sembar to taller his survivorship benefits te
the assde of his -satate program weuld ba sbselutely ¢cntrary to
the intsat of Comgriss a9 well as that of the Department of Defenss,

LE
i

B
1

Wiils the astof Saptesber 23, 1972, did net lbalinh the RSYFP,
the new Plan supsrsedas the ESFPR as o petsens who initially decows
entitled to retired ox Yetiiner pay sfter the affactive dm of the
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act and providas that yetireas prasently evverad wnder RSYPP have tha
options to ¢ontinue RSFPF and not join the new program, to drop RSFPP
sad joia the nev program, or to eomtinue RSFPP and join the new pro-
gram 9p to a tetal survivor smnuity of 100 percent of the sambar's
vetived pay at the tine of slecticn into the new progrim, Ths
Survivor Banefit Plen is an antirely new dpprosch to the problem of
providing pretectise to supviving depsndents of pressnt and futurs
nilitary vetivees and sttive duty membeys who ave retimsment eligible,
Bangs, sxenpt a8 to spaeifie provisions relating to thoss mambers
alrsady eowsxsd under the REFPP, the Survivorz Besefit Plan does not
incorperate by raferencs oy etharwiss any of the features of the
RBYTP as to thoss ruwmbars whe alect esverige uader the Survivor
Banefit Plan,

The letter of Wovesbey 14, 1972, goas en £o asy that pae of the
stated cdjestives of vévisisg the RSIPP vas to provide s pien for
nilitery vetiveds comparsble to the plan providad fox eivil servies
mnuitunts sad that under the civil servics retiremsnt system even
though s ewployes elssts net to aecept a raduced anmuity with
survivor banefit to his spouse 1f st his desth he has dependant
childran, an seduity is paid to the ehildren despite the fact that
ne duduction vas made from the suuitant®s vetired pay to cover the
chiliyen, In this csanedtion, howswr, an sanuity for dependent
ehildven eivil sexvice retivees 18 apseifically pruvided by lew
{5 1,8,€Y8341(s)). There is no eptisn, however, wudoy the éivil
sexvies yetivemsnt system for the esployes to 4lect & reduesd
somuity with a $5 peycent sugvivor asnwity to his childyen in. 1ieu of
& vednesd sanuity with a 55 pargent surviver smmuity to his widew,
Yurthezmors, sxtept for esrtafn geners) wendepts the Surviver Bemefit
Plm is not ¢comparable to the eivil parvies vetivemsmt system. The
plaas are not #inanced in ths same munnoy, the sveruge sges of mili-
tary and civilism retiress iiw not cempivsble and the additiomal
benefits of yetfyved milttaxy vetivias and theiy depecndunis are net
available to ¢ivil sexvice smmuitsts,

: Tha Cenaral Counsel commsnts that to conclude that coverage
for the spouss is en sbuoluts eonditfon precedent to providing
ecovarags fox children will, in many cases, vesult in no coverage
for ¢hildren-—a result not hmdnd by ?.h- Coagress ¢y the Depart-
mont of Dafenss, Hs furthey stetes that thexs axe situatiens in
vhigh a mesbey weuld want to provids for a ¢hild nly vhen thays is
a spouss snd sats forth saveral exmmplas., Howewsr, such an slee-
tion, ne matter how valid & reason mxy sesn in a given case, way
not be parmitted unless suthorized by law,
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It is furthexr stated that the use of the qualifying word "eligi~
ble" before “spouse" under the axpress language of the st,ututypertW'
to the criteris defining a widow and widower (seetion 1447(3)Vand 14))
and to the termination of an ammuity by remarriage before reaching age
60 (ssction 1450)% The view {s expressed that the word “eligible”
widow aleao connotes thé fact that the member has elescted her out of
the Pien, an option which everyone ¢oncades he has a right to do. If
he slects her out of the Plan, it 1is stated that she obviously 1is not
an "eligible" widow, though net expresaly so stated in the law, Hence,
while the Geneyal Comsel admits that neither the express lsaguage of
the law noy its legislatiwe history is eotiraly clear on this point,
be expresseié the view that such language supports the election of
Ychildren only” without regard to tha spouse.

A review of the lagislative history of tha aet of September 21,
1972, diseloses that the act was the tulmination of a long recognized
nead for the protection of military widows., AL tha outset bie Dapart~
ment of Defensa proposed that the Plan wmake no speclifiec provisien for
¢hildren, it being anticipated that those pirents who desived to pro-
vida benefite for children in additicn to thosa available under socisl
sscurity could do so under the insurable interest provision, However,
during the coasidaration of the matter in the House of Represantatives
a children’s benefit was added, The Départment of Defense had no
abjection to the addition of a children'’s benefit but mada certain
recommendations #s to the costs of coverage for a gpouse and dependent
children and for dependent children alona, which costs would be spaci-~
fiad in regulations ifssuad by the Dapartment of D¢fense,

, Sanste Raport No. 92-1089 to accompany S, 39053, 92nd Cougreas,
24 sassion, which provisions were incorporated in the text of
H.R, 10670 which becanma the act of Ssptember 21, 1972, Pudblic Law 92-
425 486 Btat, 706, explained the inclusion of actuarial coverags for
- dependent c¢hildren as follows:

"Coverage 1s provided for depandent children under
8, 3905 in the sume mannar as for the spouss—at tha
sam monthly cost for the same benefit level. However,
whan the children reach age 18 (or 22 in scheol), their
aligibility terminiates, On the other hand, just gs with
the nember who covers a spouse, the mamber who cowers
¢hildren undex S, 3905 nust centribute to the Plam for
11fe, even though in tha case of children, the aeligibllity
fox banefits is limitaed, at most, until they xeach age 22,
This provision wikes the spplication of the plan to
childxen prohtbitively costly; msnbers i{nsuring mly
dependent children would, in umsny instances, be paying
over 3 times the value of the banefits,
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"While the committee agrees that the legislation

should provide a benefit to dependent echildren, 1t alse
! believes that 1t should be aceomplished on the basis of
| 2 self-finmeing plan, Speaifically, the committea vecom-
sends that the basic plan in the bill apply te the spouse,
Yor a slight additional charge (above the chavge for spouse
coverags), the membay ¢ould cover the spouse aad dependent
children, If the spouse wers te become inaligible, beme-
fits would than flow to the children, If theye were no
spouse, the momber could ¢over dependeat childpen, The
cost of depmndent children's coversge, iu both cases,
vould be baied on the sctusrial cost of providing bene-~
fits and would termimate when the childrem no longer aye
eligible for benefits,

"fhe provision vecommended by the committes will
result in no ¢ost to the govarnwent (except for the
cost of adninistering the provision) and will not be
prohibitive in tayms of individual mamber cost,

"The emmuittes alao intends that the cost of the
. progran for dependunt children would be determined by
P the sctuarially aquivalent method, that is, by s self-
' finsneing method in regulations prascyibed by the
Becratury of Dafense,"

In fuyther support of our view that Congress hsd no iantention
of parmitting tha wember to slect t¢ provide an sanuity for the
c¢hildren oniy whers thare is su “eligible" spousa, theye is for
noting tha gpening remarks ot tha Senste floor by Sanator Bensten
vho chaired the Special Subecommittdee on Surviver Benefits, which
considered S, 3903 that "Mr, President, the bill S, 3905 might be
texmsd the 'widew's equity bill,.'" 84s Comgressional Becord--
¢ Senate (page 814334) dated Septembar 8, 1972, Also, fn commenting
k oo the seversl changes made by the Senste in the House bill, Mr. Pike,
vho chaixed the Spseial Subcosmittes on Survivoy Benefits in the
Houss of Bapresentatives which sonsidaved H,R, 10670, stated, smong
: othexr things, that “In the gbsence of a widow or widower, the bene-

fits would go to tha suyxviving dependent childyen in equal shares

: md the annuity vwould be pald as lomg as thers are eligibla children,"
Ses Congressicaa) Record--Hlouse (page HE254) dated September 12, 1972,

i‘W 5 The above excerpts from lagislative history ecupled with the

ittt

provisions of section” 1448(a)Vthat "I & person who is married elects
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s <
not to participate in the Plan to the maximum 1lével, that persen's '47
spouse shall be notified of the decisien," the unambi uous order -
of pracedance expressed in subsection 1450(a)¥indicste an intentiom
to provide protection first to the eligible widow and if none to the
surviving dependent children. Under the plain texrms of the law, we
find no basis to conclude that a member may elect an annuity for his
children only if he has an eligible apouse. Morsover, we are unable
to concur in the view that an eligible widow becomes an ineligible
widow solely by the member slecting hey out of the Plan, Therefore,
it 18 cur view that that part of the gbove-mentioned regulatiom which
would authorize such an election must be considerad as being contrary
to the law,

Howaver, military retirees and active duty persomnel apparently
are currently being offared the election to provide an annuity for
children only, even though there 1s an eligible spouse., Since the
elections of retired and retiremwent eligible members to whom the
Survivor Benefit Plan appliss must be processed in an expaditious
mannar, we will delay questioning such elections wmtil your depart-
mant has an opportunity to present. the matter in the early part of
the 93rd Congress with a recommendation for sm amendment specifically
authorizing the election of an smnuity for dependent children enly
vhere thers is an eligible spouse,

431ncere1y yours,

)

PAUL G, DEMBLING
JFor the Gomptroller General
of the United States

The Honorable - v//
The Secretary of Defense






