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COMPTROLLEH GENERAL OF THE UNITED STATES -
WASHINGTON, D.C. 2c343
20917
B-1'77220
May 14, 2973

» - Rercules Incorporated
000 Market Btreet
Wilnington, Delaware 19899

Attention: Mr. D, H, Little
Chief Engineer

Gentlemens |

Further reference is made to your letter dated Octodber 10, 1972,
and subsequent correspondenca, protesting on behalf of your firm and
J. A. Jones Construction Company, & Joint Venture (Hercules-Jones),
against the awerd of contracts to Chemicel Construction Conmpany
(Chemico) under the second step of formal 1vwo-~Btep procurements,
isoued on May 5, 1972, by the District Engineer, United States Army
ke Engineer District (Corps of Engineers), Mobile, Alabama, .

Requasts for Technical Proposals (RFP) DACAOL-T2-R-NOL3,
DACAQL-72-R-001%, and DACAOL~72-R-0015 were issued on Decenmber 12,
1971, January 3, 1972, and Jamuary b, 1972, respectively, and all were
opened on February 17, 1972, The emmerated RFPa, Stop One of the

. referenced Two~Step procurements, requested proposal for the deaign,
construction and performance testing of aitric acid.sulfuriec acid
concentration plants (NAC-BAC) at Badger Jamy A-cmunition Plant (AAP),
Baraboo, Wiascoasin; Radford AAP, Radford, Virginia and Bunflover AAP,
Levrence, Keanoas, At this Juncture we think it will be helpful to
quote the contracting officer's layman’s explanation and description
of the services and facilities being procured, At page 7 of his re-
port to our Office he stated:

Without getting into the complicated chemiotry
involved, the Hitric Acid -~ Bulfuric Acid Concentraticn
Plant, as outlined in the RFTP (0013), consists of
Nitric Acld Concentration Units and Sulfurlic Acid Cone-
centration Unite comvined into a eingle plent to de-
gcribe & general. process requirement, The nitric acid
concentration aside 415 capable of toking o blended
feedotock containing nitric acid, or £ veak nitric
ncld feedntack, and concentrating the nitrie acid to
higher strerpon, Lliewise, the miZurie ceoid
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' concentration sides is capahle of teking a blended
feedstock containing sulfuric acid, or-&a weak sl
furic acid feedstock, and concentrating the sul-
furic acid to higher strength, When the two
processes are erected slde by slde as a single plant
and are fed a blended feedstock contalning amounts
of both nitric acid and sulfurie acid, two physi-
colly separated products are obtained, i.e., strong
nitric acid on one side and strong sulfuric acid nn
the other,

0f the four technical prorosals received under the first step,
only the proposala of Herculea-Jones and Chemico were found acceptable
and, in the second step, these firms were invited to submit priced
bids under invitations Nos. DACAOL1-T2-B-0085, ~-0088 and ~0090 for
Badger, Radford and Sunfluwer, respectively. t '

¥hen bids vere opened on June 15, 1972, Hercules-Jones was the
epparent low eveluated bidder under <0085 (Badger AAP), while
Chemico was the epparent low bidder under 0088 (Radford AAP) and -00R0
(Bunflower AAP), . S

By a telegram dated June 16, 1972, and supplemented by its lettev
of June 22, 1972, Hercules-Jones protestzd -to the Corps of Engineers
any award because of alleged Alscrepancies between the values assigned
by the two bidders in the evaluation format in the IFBs, In a letter
dated July 21, 1972, your firm questioned whether Chemico met the exe
perience requirements outlined in the solizitation, Consequently, the
three proposals and bids of both firms wert reviewed by technical per-
sornel of the Mobile Distriet and Catalytic, Inc., the retained
Architect-Engineers, to determine the validity of the protest and the
revponsiveress of the bids, Aa u resmult of the review it was deter-
mined that Chemico had submitted bids which were in accordsnce with
their previously accepted technicnl proposal. end were reeponsive to
the requirements of the invitation for bids. The review also dig-
closed that Hercules-Jones! bids were nonr:sponsive under all three
invitationn becouse they had underuntated the HNO3 feed acid and net
consuuption of H250y by a considerable amount for all three projects
and the stated yield of H,E0) was in exceas of 100 percent on all
Viree bids,

-

Following a conference held on July 13, 1972, betveen represcnta-
tiveo of your Yirm und the Corps or Engdnvere, Aercules=~Jones wae
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formally notified by the Corpe on August 4, 1972, that its bids
vere determinad to be nonresponsive becausi- of the ebove-stated
roasons, By latter of the same date your fivm was udvised that
the Corps had consideraed the mer{its of your protest wnd hud found
Chemico's bids to be recponsive to the termn of the iuvitations,
and should Hercules-Jonen desire to pursue fhurther its protest
that 1t should éo so within 10 days of receipt ol the letter, There
followed an additional conference on August 28, 1972, between the
interosted parties, and on October 4, 1972, the Corps officially
denied your protest and on thaf; date avard was mede (o Chemico on
all three projects, '

Sinse the issues raised by your protest can be resolved in
principle by considering only cne of the three Two-Step solicitations,
we vill confine our consideration of the merits ol the case to the

Badgex project,

As emended, RFP 0013 devoted some eighbty pages to "Technical
Criteria™ under Appendix B,and under Appendix C. 10 pagen of the
solicitation dealt with the ¥Method of Evaluation® ‘o be employed in
selecting the bid which would result in the lowest total anmol cost
to the Government at the design cepacity specified, RFP ~0013 cone
tained in pertinent pari the following provisions concerning
offerors' esperiences : .

Bection 1, paragraph A.(3):

# # % Of ’eror should cite his specific experience .in
the deplea and construction of facilities of the type
being proposed, #* % # The technical proposal shall
also include a list of plants, which the offeror has
completed, that use a gimilar process to mamulacture
the same product; from similar rav matorials, * # %

Appendix B, Section IT. General Requirementa: |
Poaragrayk A,

Equipment and Materinls of Construction. All equipment
and materiel intended ior incorporetion in these units
shall be newj of good quality; momufactured by companies
regularly engaged in the menufecture or prodwetion of
such equiyment or materials and designed for the pure
poEe inienlud, Svuwaunrd items o cquipmany ure
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preferred, anl the offeror xust he prepared to demonatrate

. sttisfactorily to the Evaluation Foard that any design,
equipaent, matorials or metallurgy he intends to ewploy
haiy had at least two years' successfuY operation in a
facility of the stme general type and service as that
proposed in the technical prorosal,

Appendix C, Bections II, A.5 and 6

5. Offeror's exveriences The offzror muwt demonstrate
To the satisinction of the Evaiuation Roard, that
hia organization has the required specific experi-
ence An nitric smlfuriec acid concentration plant: - -
denign and conastruction to accomplish the worxk to
the best intarests of the Govermment,

6. Provesa Experiencer The offeror must demonstrate,
%o the satitfaction of the Evaluation Board, that
the process and the equipment proposed are based
oa pyoven technology, and that all components have
performed satisfactorily in an operating plant of
similar design in commercial or govermment opera-
tion Yor a period of not less than two (2) years,

Concerning blended feedstock 'cequirv,menta s RFP 0013 contained the
following relevant statements:

Section I, paragraph A,h;

k., The technical proposal shall desc.-ibe in detail
the facility to be furnished Ly the offeror, It
shall include but not be limited to process flow
diagrams, plot plans, equipment lista, cumanries
of connected And used utilities, operating pro-
cedures, piping and instrunentation flow diagrams,
rav materials and other consuntblus needed, fin-
ished product quality, ylelds on reedstocks, range
of capaciiy and any other pertinent date all in
sufficient detail to ellow a complete technieal
evaluationr of the facility,

Appendix B «~ Technical Criteria - Beetion III,
Design Basig, Paragraph C, ‘'l.d. Ry

L b

d. PRlended fecd to concentratuer,
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The AQP-derived nitriec acid, the fume nitric aciq,
and the spent mixed acid shall be fed to the extractiwve
- distillation tower, either seperately or cdabined, in
suitable proportion to provide the following blended
feed compasition, The unit design capacity shall be
based on this feed blend.

Kitric Acld (wt) LT2T A
Sulfuric Acld 329
Ritrosylsulfuriec Acid 1%
Water 25%
Temperature Aubient

Appendix .¢ - Method of Evaluation, ITI.B, - -

Yecdstocks: The technical proposal shall indicate
The feed acid consumption of each NAC-SAC unit
under the guaranteed design capacity operating
conditions, Offeror shall state the feed aeld
consumption in short tons per tom 100% product
nitric acid for both nitric acid and sulfuric
acid in the blended design feedstock, Yield
losses for each unit shall be assessed by the
Government, as a vormal annual operating cost
based on the following acld unit poleces:

Hitric Acid $100,00 pexr short ton
(2000 1be,) 100% KNO3

sulfuric Acid $ 30,00 pee short ton
(2000 1bs,) 100% 250y

Yhile technical personnel of the Corps were of the view that the
above-quoted provisions made it clear that the Goverament was interested .
in determining the total overall mmount of feed acids going into the
plant (including nitrosylsulfuric ecid), the total overall amount of
product ond/or by-product acids coming out, and the losses of nitric

and sulfuric acid going through, in an attupt to ansver questions

raised by your firm concerning how the constituents of the feedstock
should be entered in the bidding nchedvle of Step Two, Amendmeant No, 2

to the IFB was issued on June 5, 1973, vhich added a new paragraph 5

to Bection E of Appendix B of the RFP, which stated:

5. All losnes of sulfuric acid and nitric acid
shiall ve cbobed cnd guaraybcad i Stop I
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A complet e mterinl balance shiowing all
Quargntesd figures of blend feedstock,
Jonqaa product and by~product sulfurie

pitsic acais must be provided by the
uuccmum offexror within 30 days aftér
avard of contract. Nitrosylsulfurie acid
dn te blended femdatock shall be calcu-
Jated an sepu:‘nte streams of equivalent
00} W0y and 100% HaSOp. These equiva-
Aderits ghill be added to the respective
nitric and sulfuric acid feed quantities
of ‘ze blended feedstock for the purpose
of emtabldshirng the total amount of each
mpid entexring the NAC-BAC units and for
determinimg the eoplicable ncid recovery
yields of ths NAC-BAC units,

You submit that there are theee igsues raised by your protest,
napely: L, Was (hemico responsive? 2, Was Herculea-Jones ye=
sponsdye! 3. If both were responsive, vhich bidder was low? Bince
ve have cpneluded tlat the firat two questions mmst be answered in
the aXlireative and £n the negative, respectively, the third question
beconms agpadeunic,

A, Is Chenico responsive?

g

Houw gtate that by far the single most important pnregraph in the
- RFP bevaring upon thisg vrotest is Section XX, A,, Annendix B at page B-2
of ~0013 ('ﬂhicl:\ we agaln quote in pertinent part) , showing the following

requixemen by

% ¥ tht offeror mist be prepared to

Aenon strate satisfactorily to the Evnluntion \
Baaxd thet any design, equipment, nnteriels

or metalllargy he intends to employ hes had

at least tvo years'! successful operation in a

$helldty of the seme general type and rervice

as that noposed in the technical proposal,

Thug you axguer

Tvo pairts of this requirement deserve particular
&ttEntion. Hxst 15 the language "o . 0 muot
be Drepared to dexnonstrate satisfactorily., + » o
Theee vords establish the fact that while the
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act of demonstrating to the Board is discretionary

with the Board, the ability to demonstrate is man.

datory. The offeror must be vrepared to demon- —y -
strate two years of successful ¢peration, and -
unless he can do so he cannot respond to th

invitation, '

Becond, attention is invited to the words ", , ., & iv o
facility of the same general type and service en
that proposed, , , ," These words make it clear that

success with variouc liens of \l.e equipment, pateriala -
or metallurgy (chemistry) proposed is not enough, To S .
meet this .test, an offeror must have put them all to- S LR

gether in a focllity and operated them successfully '
in that fueility for two years,

Hercules Incorporated has been in the business of '
operating nitric acid-sulphuric acid concentration | e
planys for over fifty years, and has sufficient

business contacts end sources of information in the

industry that if Chemico has, in fact, operated a

facility of the general type and.service it has pro-

posed, Hercules vwould know of it, No such facility

ia known to exist, Tie Distriet Engineer has

verbally informe«d Hercules~Jones that he haus satis-

fied himself that Chemico's proposed design complies

with the requirenent, Citing the so-called Freedom

of Information Act (Pub, law 89-487; 5 v.8.C. 552),

Rercules~Jones has naked the District Engineer for

the name and location of the facility but he hasg re-

fused to do so on the surprising basis that such

information is proprietary or confidential,

It is therefore urged that if Chemico did not satisfactorily demon-
strate that its desipgn, equipment and materials have had two years!
successful operation in & facility similar to that it proposed, our '
decision in 48 Comp, Gen, 291 (1968) (Delavel cose) is remarkably
8imilar to the insctant protest and is dispositive of this issue,

It should be observed, with respect to your contention that you
are entitled under 5 U,8.C, 552 to obtain the neme and location of facil-
ities built by Chemico, that we have no authority under that act to detere
mine vhat information must be disclosed by other Govermment agencies,
D-165617, lMarch 16, 1059, Also, it does not awmenr that you availed

Yourscll of uhie h2nl rraesUreg rar revaew nY rermsnls o releacs sucH
information ac o»aviled $n 32 (TR 27,1, at cnn, In ray evend, ve do
-7 =
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not beliove that you have shown that you have been unduly prejudiced

in questioning Chemico's qunlificeticns, and it appeers that because

of your role as operating englrieers for existing AAP facilities at

Radford and funflower, as well as from your.own stated independent
investigation, you are well aware of Chemico's experience in this

area, It is also noted that in those plents cited by the con-

tracting officer as nmeeting the same general type and service as L
thore proposed by Chemico in its techniecal proposal, you have de- Peeee
talled at some length the digsimilarities that you believe to exist

between the plants in oparation as opposed to the ones offered, as well

as the alleged unsatisfactory performence at these plants by Chemico, o

In direct response to the issue of whether Chemico met the abovew o
eited experience requirements, the administrative report to our Office :
advised:

Chendco meets these general requirements
Jexperience/ in the same sense that Hercules-Jones
does, In thet neither coupany has designed and congd
structed a plant exactly like that ocutlined in the
RFTP. Hovever, it was recopnived that both companies
possens "in-depth” techwological £kil). and experience,
and, in keeping with the "Derign Philosophy" expressed
on page B-l, Appendix B of the RFTP, both Chemdco and
Hercules~Johes were considered acceptable for advance- : :
ment to Step Two, : v

The design philosophy cited was developed to
conform to ASPR 2-501 General, last paragraph, Sige-
nificant quotes are, “Since facilities incorporating
thapa features to meet the following technical eri-
terin are without precedent in Governnent planis,
two-step formal advertising is the method erployed to
obtaln the best offer fHrom industry, Because the
Government wishes to grant all offerors the greatest
flexibility in their technical proposal or proposals
for furnishing this plant, the criteria included in
this Request for Technieal Proposal are not intended
to be unduly restrictive to the offeror but to be a :
guide of the minimm standerds of engineering design, '
conatruction, operation, safety, ond maintenonce that
are acceptuble to the Gevernment for {his facility."

Both offerors vere granted exceptions to the o
FFTP bused o this prondse,

* * * ¥ *
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Hercules-Jones was told on inmerous occasions

" that Chemico's /proposed design met the general re-
quirements of the RFTP concerning expearience in
the same way the YerculessjJones T,P, did, It was
told also that the Evaluation Board (Contracting
Officer) had proof of satisfactory experience
with the Chemico units involved, and that there
was no RFTP requirements, law, or regulation that
required the Contracting Of!'icer to prove this to
the esatisfaction of other bfiders,

_ Attached as Tab \"D" are vendors’ lists from
both Chemico and Herciles-Jones, As i3 evident from
the lists, both orrercru tuy and install techndi-
cally proven equipment of standard design and mami-
facture from the same vendoras, It is noted that
such names as Duriron Company, Pfaudler Company,
Rooter, Vulean, John Zinec, Marley, Fansteel, etc,,
appeay :Ln both liata. KFIP-0013 specifically re-
quires (see 2,b,(2)) ¢ « « } "manufactured by com-
panies repularly engaged in the mamufacture or pro-
duction of such equipment and material and designed
for the purpose intended," This provision wus
enforced upon Chemico and Herculus~Jones alike,
Bince there is no RFIP requirement that offerors

prove each individual plece of equipment until per-

formance tests - after the plants ars mechanically
complete - and since both offerors woald normally
purchagse and install equipment and ma<erials from
essentially the same vendors, it was cetermined
Chenmico was as technologically capable of putting
the pleces together as Hercules-Jones, An evalune-
tion of the data cheets concerning equipment and
materials indicates that the Chemico Technical
Proposal contained all the necegsary experience
record at Step XL,

#* % * % #*

In accordance with the provisions of ABPR,
Part 5’ fection II, paragraph 2"50301, Step One,
RFTP-0013 was distributed to qualified sources in
accordance with 1-302,2, There has ui:ver been any
doubt that Hercules-Jones wos a qualificd source,
The Parlin, New Jersey plant ip listed in itn
Techuical rFroposul, Bwued on the ahove, Cuazdco

..9..
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was also considercd a qualified source, and after
proper evaluation of its Step I documents, wis
advanced to Step 1I, -

As we interpret the experisnce raquireiients in the instant cass,

l_the enplu\sie ia placed upon the offeror's experience’ in nitris sul-
~furiec acid concentration plant design and construction capability to

accomplish tha required work to the satisfaction of the Govermmant,
The offeror must be prepares) to show that tha components offered have
performed gatistactniily in &n operating plant of ainilar design for -

two years as thal proposed in its technica) proposal} and not as you v
urge, that an offeror must have put them xll together 1, a facility ¢
and oparated them successfully in that facllity fcy two years. e

In the Delaval case (48 Comp, Gen, 291) thm experienca requirements
were concerned with the reliability of the item offered wather than the

capability of the manufacturer and va hald that such requizements went

to the responsivenens of the bids rather than to bidder responsibility. :
it appeara that tha Evaluation Board did not specifically. consider -
whether the experience requirements of the instant procuremant went to :
respongibility or responsiveness, In our view tness requirements in

the RFP went for the nmost part to tha question of reasponsibility of the
offeror and his overall ability to comatruct satisfactory plants, rather
than to the responsiveness of his bid under tha second utep, and, to this
extent, your arguments concearping the "rusponsiveness" of Chemico's bid
under the second step are misplaced. To the extent that responsiveness
is involved, we £ind no basis for concluding that 2ha Chemico bhid did not
meet the literal requirements of tha second step, Thus Delaval is not
dispositiva of this fssua,

»

We do not question an agesuncy's deteruwi.vation of a contractor's
qualification in tho absence of either clear evidence of bad faith or
a convincing showing that no substantial grounds exist for the admin-
istrative determination. 45 Comp. Gen. 4, 6 (1965)3 37 Comp. Gen. 430,
435 (1957). Ve do not fiud that you have prescnted sufficient per—:.
suasive evidenco to meet this burden of proof, or to austain your
allegation that "Hercules~Jonos meets this requircment [experience];
Chenico does not." Rather, our raview of the rocord, and consideration
of the evidence and argunents advanced at the conference attended by all
parties in interest, have uncovered no basis upon which wve might propezly |,
conclude that the agency acted unreasonably rr in bad feith in finding
Chemico respor.aible and itas bid vesponsive.

You have algo questioned, under your designated isgus Number 3,

vhether the Corpou proverly analyzed tho couparcative operating coste
in the DEvaluation Formula of Stop Tvwo, in that you allege Chemico's

‘e 1O -
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guaranteed yield of 99,8% (as opposed to your guarantee of 98,5%)
has never been attained by Chemico and is "nothing more than a
gleam in Chemico's eye," You say the entire price advantage gained
by Chemico under the sccond step is achieved by its stuted 3 ~1d
and treatment of liquid waste effluent, We do not accept the prem-
1se upon which this argument is based because it seems to be no
more than an assertion that Hercules-Jones' operating costs should
be accepted as the standard of realism, However, you have presented
no persuasive reason why Chemico's costs, which were the lowest
overall, are nnt an equally valid standard of realism, The admin-
istrative report, in answer to this contention, observes:

Catalytic; Inc,, the MDO consultant fob these
projects, has completely evaluated Chemico Bid
Items 1 and #2 from both technological and
accuracy of quotations standpoints., The consul-
tant states that technically Chemico can prob-
ably do what they have gusranteed in the
quotations, and that the guaranteced feed acid
requirements of Chemico are accurats to within
negligidble limits of error,

# * * * #*

In discusaing theso items, Hercules, Inc, states
briofly their inability to ascertain what Chemico
is offering that Hercules, Inc, is nut offering,
No Jdoudt it is difficult for Hercules, Inc, to
verify thae extremely small effluents quoted by
Chemico, based on what the Hercules, Inc, staff
believes Chemico to be offering.. The extremely
small gvaranteed liquid effluent streams were the
subject of a soudy of Chemico's Technical Proposal
and amendments, aside from the Hercules protest,
I{ was undertaken to assure this office that
Chemico was indeed bidding their Technieal Pro-
posale. The consultant states, and it has been
veriZied by this office: “Chemico's T.P,, revised
and;odnissible, stated that Chemico was adding
capltal equipment which function apecifically vas
to reduce or eliminate liquid waete effluent."
The purpose of including Item #9 Redford, #0, Badger
and 11 funflowror in the Bid Ereluation Forrmula was
to foreo Dogiomer«lonsiiuctors to vid pl.ats with
e leust posslole ldguid cidiluents, or Love Lign

- )l - ) .
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pnnual opexating charges for these {tems anssessed
against them, Rather than go the routs of higher
operating ass.ssments, Chemico chiose to add addi-
tional equipment "innide" their plants; hence
their low liquid effluent quotations, Chemico
bid their Technical Troposals in this respect.

2, 1Is Horcules-Jones responsive?

A8 gtated earlier, it was determined by the Corps that Hercules-
Jones did not bid its technical proposal vhen it did not include the
pitric and sulfuric aeid eguivalents in the nitrosylsulfuric-acid
when establishing the total umount of each acid entering tho HAC-BAC
units,

While admitting that you migatated the yleld on mulfuric uedd in
the Evalvation Formula, you nrguez :

At the outset, i’c ahould ‘be emphasi.zed that Icrcules-
<~ones did not u._deratate the HIi03 feed acld or the
net consunption of Hpf0) in its techninecl proponal,
which necessarily is included as & part of the bid,
The District En.,,:l.neer does not disagree with that
asgertlon, .. making the allegation of nonrespon-
siveness by virtue of understatement of nitric
acid feedstock and net consumption of sulphuric acid,
the District Engineer is referring to the calculn-
tions male by Hercules-Jones in completing the
Dvaluativn Formula, Principally, the confusion aroae
in the lincs calling Tfor "Hitrie ’Acid in blended
Feedstock Short Tons/Yr, 100% Hi03 x $100,00/hort
Ton 100% HNO3" and "Sulphuric Aeld in blended Feed~
stock Short Tons/Yr, 100% HaB0), x $30,00/Ehort Ton
100% HoS0),3" more pa.rticmlarly attention is invited
to t.he tems "1.00% MNO;" and "100" Bp80)," in those
linea, The Hercules caemical engineers interpreted
these terms literally and entered the mmount of HN
and H,80) in the feedotock., They did not include
equivalent amount of these acids which is contained in
the nitrosylsulphuric acid (HNO £0j,) which constitutes
1% of the feedstock. 1t is a'ubmitted that this is the
recponss most chemicel enginecers would give vhen agked

- 22 .
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to enter the emount of "100% HRO, 'hnd ™.00% Ho80, "
rather than the amount of “Equiva.lent HHOL" and
"Equivalent HpS0)." Not to be ignored is the fact
that while the Evaluation Forrmila for¥all three

bids was to be completed in the sume way, -the ‘three
policitations described how to account for the
nitrosylsulphuric acid in three different vicys,
Hercules-~Jones asked for an interpretation before the
due date for bids and was told in effect "Its all
there, Do it the way it reads,"

. However, be that as it may, the real point to be
made 48 that the completion of the Eveluation Formila
vas o nnthematical exercise whose only real purpose was
to assist the District Englneer in deteinining the

- Jower bildder, When he checked the Hercules-Jones cal-
culations and concluded that we had understated the
HNO3 feed acid ond net consumption of H290), he found
all the information he needed in the Hercules-Jones
total technical proposal and bid, He made his own
caleuwlations from what he found there (ani inciden~
tally also made sone errors in applying the figures
to his own requirements), The mistoke made by
Horcules-Jones \tag unzlogous to a mathematicel error
in extending a unit price to get the total price,
and it is well-estahlished ¢hat such a misteke doesa
not per ge render a bid nonrespensive,

In determining reaponsiveness, ycur office has
said mony timee thet “any deviation from the require-
nments of the invitation which affects the price,
quantity or quality of the materials to be furnished
are naterial deviotions and render the bid nonrespon~
sive. " w‘ Comp, Gon, hGl. %3’ ci.‘l'.i.ng 30 Comp, Gun,
179, The Hercules~Jones deviation, if such it wag,
did not affect price, quactity or quality but only
one manner of calculating comparative operating
costn using price, quantity end quality data in the
bid itpelf,

While many technical erguments have bveen made to mupport the views
of both parties in deciding this issue, the simplu fact exists that
Hercules-Jones 18 not disputing Catalytic'!s caleoulations but the basis
far the erlrvintlirce, Mo areapaql Alacransnar asicas from the fact
that Hercules-douice Las Gad cuabinacs o dfpuure the iderosylioulfurie
equivalents in the rewd etoct, and shat yowr vid inwcaiea & yield ol
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102,5 percent for By-Prnduet Sulfuric Acid Export (a credit); yat
technicsl proposal lists a convarsion efficiency for sulfuric
acid feed at 99.41 percent, for.an underatated net copsuaption
~ (a charge) of 5504 by 2,142.3 tons/year. Likewlss, the annual
i production of nitric acid feed stock quantity ia your bid celculsates
.out to 99.66 percent, whereas your technical proposal indicates a
"yield of 98.5 percent for an understated FNO; feed by 1,081 tons/year.

These sistaken entries clearly affect the evaluated prices under,
the second step and could mot be waived as a winor informality., 1In
any eveat, Catalytic (treating your bid as renponsive) reconatructed
your bid by using the conversion officioncy for sulfuric acid feed of
99,41 percent as stated in your technical proposal in lieu of . the
102.5 percent as bid, and on this basis your firm would not have been
the low bidder on the net adjusted bid, T

. Por the foregoing reasons, your protest is denied.

sincerely yours,
C ' T © ‘Pqult9. Dombling

For the Cowptroller General |
. of the United States
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