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COMFTROLLER CEMERAL OF THE UNITED STATES
WALHINGTON, D.C, 20348
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My 23, 1973

The Honorable John W, Warer
The Becretary of the Navy

Dear Mr, Secretary:

T™his 1s in reply to the letiter dated March 28, 1973, referance
ELEX 00C/ERicme Ser 94=00C, from the Director of Contracts, Naval
Electronic Systems Command (NAVILEY)), requesting our opinicn as to
the validity of the award of contract W00039-72-00=-0274 to R, P,
Communications, Inc. (RFC),

We balieve the solution to this preblem turns on whether there
existied & valid subsisting offer which MAVELEX could have accepted
on February 28, 1973, the date the contract document was executed
by the contracting officer,

RFC's bid was ‘the only one received prlor to tha scheduled bid
opening on Auvgust 29, 1972, in thn second step of the twoestep
formally advertised procurement, The RFC bid was, by its terms,
valid for 60 days. RFC protested to this Office, by telegram of
October 2, 1972, the Navy's cancellution of the solicitation prior
to contract award and the yproposed resolicitation of bids whrich the
Navy conaidered necessary because of certain allegzd ambiguities in
the solicitation, Prior to our decision to you of January 31, 1973,
B~177165, sustaining the protest, RFC submitted o number of unsolice
ited extensions of its bid. Yhe validity of its bid was successively
extended to the followlng datest Hovember 17, L7723 December 1, 1972}
Decexber 31, 19723 Jonuary 15, 19733 Janaary 2%, 19733 and January 31,
1973. .

On the day of our decjnion of January 31, NAVELEX placed a ciall
to RFC's Washington Office to request & 30-day e‘trbennicm and sincs
the firm's representative wao unavailable, n mesnage requesting such
extennion was left for him. The record before un doea not show that
RFC expreasly granted such extension. JYnatead, its reprevrentatives
visited NAVELEX on February 5, 1973, and inquired as to whut action
the Navy Antended to take in view of our decision sustaining the
protest, RF(C was advised that Navy intended {0 award a continct. . Thre
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record also indicates that at the February 5 meoting 4t wag RFU's
vosition that its bid had expired on Jenuary 31, 1973, that it ”
would not be extanded beyond that date and that the bid could no
longer he accepted,

The NAVELFX letter states thet, pursuant to tle decision of
Junuary 31, it prepared to award a contract to RF? and requested
funds from the cognizant compiroller organization in the emcunt of
the vriginal bid by RFC, As a result of interim reprogramming
actions, funds in that ameunt wore not Lmmedistely availmble but
vers made available on February 28, the date the contract wis exes
ruted, While it was understood tbat RFC believed that an avard
alter January 3l did not reasult in & binding contract, NAVELEX hus oty
taken the position that in submitting the protest to this 0ffice S LT
for resolution RFC impliedly granted a bid extension for ‘the period
of tina necessary to implement a decision which is favorable to the
protestor, It is suggested that-any other result would make a cham
of the protest procedure,

We have tuken the ponition that the protiest of a procurement
to this Office within the orferur‘ﬂ acceptance period could ba
viewved as continuing the.protestor's offer in being, pending dia-
position of the protest (50 Comp, Gen. 357 (1070)) and, if proper,
Yor a reasonable tims thereafter, even without an express extension
of the bid. As a general proponition.wu believe this position is
essentially sound since & bidder's ontry of a protest wouwld be g
neaningless 1f his bid were allowed to expire on the following day, pee
B~154236, June 26, 1964, However, it in our opinion that the perlod ..
for which such &n extension should be cecnsidered binding upon the .
protenting bidder must be decided on the basis of 1) of ths v
circunstancer involved., °
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An avard may be made to a protestor who indicates an intent
to keep his bid open, by virtue of his timely filing of a protest
or by actual bid extensions or by both of such measures. However,
circumatances which dictate the time required for & decision and its
fulfillment cannot alwvays be predicted with any certainty when the
protest is filed. When that time is long, changes in conditions may
cause the protestor to terminate an offer which woo heing continued
in effcct by reason of his protest or to cease granting extensions
beyond the original acceptance period,

In the present cace, KFC expressly granted extensions of its bid
for wore than three months beyond the original 60-day acceptunce period,
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ihe lagt two extenslions, for ten and six dnyy,respectively,
indicatel that tirw was buconing eritical. Frvwa tho record, ve
are unabla to find any arf{rmative avidonce of an intent by I¥C
to extend 1ts offar beyond Javuary @l, In its letter to HAVILEX
of March 1k, RPC explein2d in detnil the changes in productica
ard renufasturing econonfies purroundi~y it bid vhich would ree
sult in a losa contrnot to 7€ 41f en avard was accepted at the
bid prine, These zontentions have not been digputed by the Navy.
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hecor2ingly, in view of the particwlsar aircumstounces of this
ease, we conclude that the X0 offor was not effcotivaly extended
beyond danuwary 31, contrary to tho £fim's wishes, colely by virtue
of the protost filcd with thls 0ffice, It An therafure our opinion
that the sttegnt on Pebruvry 28 to avord a valid contract to NC
on ths bapis of 41t8 oripinzl bid price was ineffeotiva.

! ' | Bincarely yours,

Paul G, Danbling

For the Comptrallar Jeneral
of the United Stutes
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