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htttentlons 1qt tbp-4 S. Verlr-n, Or.squira

Gentl ntc.e

Tb1tj iD in roply to your 1o; trer of Sep-tviber 27, 1w972t narl
CvLCC-qwu,.-t eorreuponlcncc, I)TO' ;ir:on V-0-talf of 1V. i, :.5~~t
PFil~dervg Tnetrporatel, tlle re'litntun of itv lsid 1by ft, x~' ::-tl
Cl ;cl1i Ohlio, P. rcci-,;Stcnt; of a cvnptructian grofnt fro?:. tlho Vtp:ptrc.-rt
of tM-0l-0l0 Manrt~iou$ enml 1.cli~re (!!L',.) unler tlhe. lalll-!~urton AL:t, 412
ufetE, '91oA

71io volicitmt~on, for tl;^-- "5ft. Lule-ov I1.o~pltal /A.4tIion. Glcv-clrnd
Ohio, Projontl 11b. 0141o 3'31,1 contr"WAl aw 271-pagrc sctim; *utitlci J)TIJ
CO;MITItVA3 - MTVn`I>'.'TIV A.CTICV1 0::I1TS ~~/L :J'Na:l, ;C11-
WITTY$MV i.'lhichl {:pcaf,'.0~ tshat 1.41 ;proviniormC wu-.e r!|ScX)^to rt-I-1al,
vull V'etcrally arsn10tcit cont~ractf in L1im Clvooolcm):l nrca. ~TUE; vcection
rewzisc1 Lbl'dvro to C;'!_.lt thO"'\e)to ef~t'nr P~art I rvr ;r,,rt IT of thn
bidX conjitiorts for onih trade! to tin unal o.. thle pro.jectst Part I: §.:.olsca

a~~~t (OM :;00 L-f:1.CIt nt}elce '. t. l ACtilln plf n l-oru ;n at; ti C11-.c.'t:lani
!'Yan. iFurt II 1.rretLvod a co.v-.;titrient to vtritou, s loL ri-c- Dorreifl_

fr~~~

.ffAr-mat~ivaz actioa vtopes oe~t forths in tho l't Utiorro wcre ronsuired to
co>:7Wjlce rnI ni0,;n cIcrtiicaIteT .or bot s l;z6 * M; part II to onta'alinh
tlin inqu:irrX cc---.ftmmeta, In llrcs of sil;ii-.i tlac p-.:rLt 'Iccrtiiitclon
bi-jdorv could s..i:tlheir oi~nt affimrativa alction plan.

llc bitA openisi, on Auiuat 1, 1972, teh¢ H~tLd sva foutry2 to
be 3.o.. It fro rcrotc.1~ thcXt rnsr-lF-afimC'qualo WA, aS orl-iatinly r;l-:.1nittei,
did nct C-c---tain any offirzativeo naslt~i certification Oar ftS]ieac
tV':.t: t.e firrt hid vaa but l ;:cre the liit' rpr, Vlt .1r. a r-

c 1 tt, pro:e lht: ethr'. tect, .qui) wrv oper.. t u r:
t cq;4. mnt co;teJupon t: rcquire l a*t-rPi ntihv rctlfof certIfiPition an: d

than ndru'-, oItcr pnracrs prcj:tnt if tofy hn3 alto faily l to coL;'l-:y pitnI
thc offir..-ativ aot~n provirlena. Your of the vis.1;ht b1o~sderso inzluding
PCslvQcqul a sO ir.rcct:en. oft crn!hituct tren ral tfru: the four to cor-
plotcn. thc certification, , u1ir(out ob uection frote any of the b1dnML .
Fascadhroua pol.tcit aon, parut. Luke's ta did not cClcxitdc th ,
part 1, ccrtifiction. Ohasol1" cnt aiucrti a t7pat it did not co-jLitet4 bTol

C3:V110.1 J r; x* LQi L. ':1 iIO o

1t2¶Ai tt" '''S~c~ thn i.- ;IrV$:$.,Tfl 7OC rm' £t!, c t r*3c.
S~a |c~ra~ twiote cont--t in th Clvlw Ara Tuuac



aecozd certification beceutce Its reprncnctatve was told at thL tle
thrat it nvc4 raot do so 0f it were oti:nztory to the Clcvolnatd Plan.
It rerporta, hiwcevr, tht hlIs in "grt.ntty In diovutje" uiu:o the
urcltitect Cenies th;t he rwvo any auch cdvice arA otcr personnel,
prcrvr.t do nit r:call hsavrt, heard such cdvica beiu; jivei. The.
bos$ptn1, thrctqrh Oie Ohio 'State Depnrt,.:ent of ibuha, culmncqucutly
requrrtti )E1I's opinion asc to the rccl;ontuiventwc of ?Pnocaacqsa'o bid,
ani %;Lu irtiowrr theot nctLvcr the Veaanalnqua bid nor thc ncft IV,! bid
W:LL rzc'onnivc to thn equal cmployv'enc orponrtunity rcmiiircnanto o' the
nolieitctic.n. jrnrd uas rn.Jo to tho third Jlou bidder (Albert 11. Ipgiloy
Crpani) on Sopta.tnr 27, 1972.

Althou:h % e fi:va riot leacn requetr1 to dtclde if the bid opening
procciurrco wera appropriati, wo do not blscicv tinto, in the contmit of
this );Vtcurtceft, t.Om procadurcs wera l'.roper. In any event, va note
that. 11;lnoy wyAP ilnt ona of tVe four biddoers wtic were parnitted to
co-p.ctc, tOn certificatIons in the bid optning roon. Thua, tho only
nig-.nifivant ionue raised in this pcotcct to vhthecr 1'acoalacqua w3s
bound to the nntcrial provisions of the nolicttation.

You assert that Facoflccqta boutnd itralf to all rrovioiomof th2
Inf vhtn it Pirunea the bid, anl that the recuirenent for signing the
pnrt II certificactlc wan s ut:fluouas. YnY clain thra Pasaalecqua Watt
not required to EUAn the part II certification b4cause tLe 1'usonlecqua
WA nrnt ben rcad ae a co,,itrjesnt to uPsQ only trades covered by thn
Clcrvc'ltr~d Plan, You further aucert tha-t t., Pqual opportunity clr.uen
of tMac rolicitctioa obligeted the bidder to r.erply with aL1 rerulutiono
and ordorn of the Sceretcry nf Labora, und that by cigning the bid
Prauraucmyn becnrc bound to conply vith theoc rcquircnevto.

tt tie outoet, ra point out tlat thb Fodi rcl Govornmett is not a
psarty to the contract naarded in this care. t., is the renponsibility
of ):V':, 1bovavor, to dovenmiro whother tVi coMitious of the Grtnt,

UncluJfih; the rusuirenent tlzat comapetitive bitdinl ho used in, the
nanrtini of contracto, liave bucn ree 1?e eanve racomtrizcd that undcr
the UJl'..-Nurtoi Act, It is within tho dincretion of thot Depnrtiment
to detrmine if vithblo14din3 Cf rent funs43 is required In the ovent
it fivcrsn non-adhercn'e to th traint coniStioas. t-15'$7g4, April 13,
1970; r-)fs6366e, }:ey .4, 1969. Thus, our role in thio cane Lv laitted
to a rcvicv of thc factu and ctrcuiatenceu to determine if Ul correctly
advir.cel thu granteo that conpetitive bidding requiremeata connielled the
rejection of ?aonalacqua'o bid.

lie have consistently hrad that tho failurcs of a bidder to coxit
itself, prior to bid openingt to affiniativa actton rrquirenentm of a
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Volicitaticil reqllrtv.%. rr-Jc'.tioeen of tl:a W~d, 53 Co1p, GL.n. 844 (1971);
rrl7cdel7, j.tvrbcr 2J, 197?; 1-1765.$, f rlovcrcer B, M72. It lnvae 4nlo
recogrdzed ltist %. Wtldar could el .tilt itcelf toc :ctl rcql.ert'a in a
taiasenr ot'.W:- th!4\ thrCrt 5ptctil!t' t1 t.;;2a colieftvSio;1, or.! tWIL a bitfdert'
fr.tiluro to ;:ttt. t-) 1):vral -cqjira rto u' C1U -In could lotsvaivwi co long
i. itv at olvvixr:Jpi fully Iour.4 to the VtrLvi;1 ftin.niI':t i~ction yro-
vThlonc. )t-17(%fl1, k.ajrat, i, 1',72; 51 Ccr.2.* Gtn, 32) (L1.W), llwvmt:cr, ie
Iti rtO; )e Ltith-s; a biL7'!r CO!-7At.U itald to vlinimative c.^ttvn rcquiro-
Icu~ ot 0A rcA hirrt'oi, t'L.rcly boy rmninm; tIr:. Lid W:r!n tl;.; TVA rcquiros

io:.atlbi;:z, rwru, ESo !-1'/tSZZ, r"'t-.r Uortky-'4 Co:rtivct2r.i Co$ v.
1:c?-:±~y, ikc.. 71-1.'91 Lill 71-1&9,t *V:rdi 6, 9> (9,C, C.r. 1UV>.

icre wC aro toc. to frin Je l rnr.hmrlcqnt.i rao coritmtod to nll of
tlhe rolitiAt n'!:Tnu nit irrative retlon requircrtontu. its i nothins
in tht% # 1 rIccl vxtld 1il;d it;:irsuu in r..;;y y to cor.pl.y sith the
H)art II rcquirtQonts for trdvo rcitr covcroi by the CIrvolcnd Vi1tun. Tite
prrt Ut ccrtiricatim.0 jirfn rasjt o4,rst', a neparcto affirnative action picn
confor;nina to the ybart 1I critr;rin vno not sbusitted, r.rJ ulwrc wan nu
other &tatcrvrnt or dneuncnt 5u12.ittrAl vrith tl.e 1F1d irhcthlh co ttoI
Pnaoulacqua to the part 11 provI4c$urn. 1hun, thin cane in d tintmukihahlo
fron thotec lit vhich vo found culficicnt coLdtICntB from biddern uho did
nlot ctrictly ndhaera vto vnicitnt.on rcquirc:tun. Por i;:.n, in T1-17626O,
AmIrnf, 1c lclq'd thtt n bli¶der's frilure to rcturn iiith Itn bid thci tffirra.-
ttva action plian paro of the irl ivau not natcrial since it cutr-itled a
properly Qr.0e;te5biddcr'n cgrc-cr.ivt by whirli It ngreJd to co,;,ply i'ith tile
plnit rrrnvirim C. Vee ulra B-177rL.4, 1'&Vch 27, 1V73, in uisich wc held tUat
tho bIddor'r failura to properly co.pleta an offir.itivo bction provislon
w-r, cure ty taho runtlnicitn of thn bidder'o owin affir-nutivo action plan
'.ich not thle requirc-ricitr of cho collcitativn.

Vtt do unlt Lrco witi, your cor.tention thr.t Paoocltcqua W.-.s rnot
requivmd to corat itself to p:ra JI t'ecsvie it did not inV&e to uto
tradlco not covcrf41 by tro Cycvclr.-d Plan on the project. 1; hAYe IJuld
that affirastivei aation requirc rrtso of a solicitation r.;4y net bo
rcnarled no naterial if- they relatc to trdoe vhich clearly Vff1l not be
Uwsed to perforlA the. vcil callcd for by the iraication. k-1775O9,
t.Pril 13, 1973'. laot'vcro, iu thi o ecec I11 hen iuaforr.d tmn Ll.at both
evcrtzth cu:4m a ; Ad eheoetiwtnl vcrkcra, to trades not covered by
t~he Clvelant. Fln, tnt bo utilin.1: to perfor;r the contract. Ycu Fhavu
offernd Po rebuttal vssth respect to Ulxvs poniticn on this point. See
D-1?64f7. cuprat. You stato, bouvevr, thLa these trcdcs, although not
c.were.i by thle rlan at thn time of bid oubmincion, i4.,tht be^orne part of
thn plan and that tVa part I certification covers title contingency.
Paragraph (f) cf the c:rtificutton utAtuts
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(f) w1ith r,:%cr.l to may tredo under tblo prka ctntrnat noV
propom4 (.m.: :j)1s (a of Lio ccrtif c:Atln) tD ho covyred
tIy tho CirzL32:' ItIJnn#:, vi vithl rcerarJ to rmy trt!#'e rat tiow
propraaeJ to L' tir7 on the. proiects if, i4- thre futhre, work
i: tsw:lht trcf;' ot;to proj.-rrt to in fteat beir.3, Trrforrn"d by
a cntrnactor c;z ttb..o.trr-ctor vwho in oet U fZtLt.ticlt, utt1t;al
a Llbr orz .:.tion (or vhiclt tttrc arc OtCC-apjromai
rl~s-vcLty _util vtion rcln, ir. ttha Cwelvlr.nd PI'an or other
Unfi-.:-,tivn crrcJ'm plan tccoperleA tv vttc biroctmr of rth

UZvieJc or fc.h24 Cornt.IC-L (Cc'.p.iznwc, ErL.'cl cer;twrrtor ar
cuicontlreactor '!ifmll be dcs.Erc4 connitted to au affirrative
vctic^: phou infciitg the critcrta of Pflr J1 of LChons "Bid
Cor.fltlon~o,"

Th. M'ovrc rrovicion i& ,tppliecblc to trcdcs uhich vditt no longtr be
covurCt boy au aeptovCA aiffirativo uctlciu pflst and to tridoo ")ot nOU
propor.Li to be uaci on tlha proj ct" whiel Itcrald not be cnverodl by An
nplprovcJ jlann Youl clain that et tha title of bid vtlrbinsion Pesclacqu&
d61 not pioroce to uwi ncrj trade not covereA by the C-velahd Pl1an. We
tiluk LIt, rcrnord nugcatai otlIeuvino.

A:: ir-icrted abova, l0- unIt:eau tlwat the wcrk valteAd for by the
ooliP.4.ttrtic c1eruly veruiroo tho uOQ of tivo trades nat coviered by tho
Cluvcl.ttA )lnnu uhesccvital uoticra end opcr&tln:; In th~s
regard, vo note that tho npeeilicationo contain Speipr.tck Section
4aale nsn,: vth ahcetrotnal nok. Va aso note that Pr.scnlucqua, uh1ir.
cignintlil to IPr.rt X ccrtificationw, did not proparly co'pletc tho cattiti-
cntinn to iwlicatte i'hat trudeo it aid propoc. to use and uidch of tboae
trai&co ano wcro rnt covereS by the Clovblani I'lan. Yurtbernoro, the
record r.hoi' i tlit 1'ncsuarcqua ivan cloaied its fai~urc to uigi the part SI
ccrtt~ention V*30 dwo to, advico receivud fzor. tOn pnjcect archilt^ct' nM
not brca7auui of itc intEtion rot to une trzdei covesrod by the part II
certification. Fittwllv, you adzit, in your lettc.r of lctobetr 4, 1972,
that "mr!'o .,rl norrm.lly perfone' by trwhde that ara not part of the
ClevtrIrrl Mln in inu1us4e in thto job," but stvto thnt theao trades `"rnht
be:cars X'vrt of the vlr.n * A * o aubcontrnctore wts it lie b1oe to vork
arovMrA" ticn. Thin, of couraet 4oes not mnan that I'niualatequa d'lA vot
plrn to ueo cunh trr.Xeu. Wndir thee cireunntm ces, vo do not bVolikve
that thie 1Vawnalacqra laid can tin rear] an a coz.Aitnent to usa ouly trcdca
covcrcl by the Clevacnd PLan.

'We rdo do not r4Arpo that bocauco the equal op~';*rtunLty clause of
the solicitation obligated tMn bidder to corply with all ordors end
rcjuluetconw of thao (Žcrotor7 of Lcbnr that Pricualacqua tWt 2 Ad be. bcund
to thG part It requirement. by its bid fignAtura. It is woll cutabliahaI
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thrt A K4ddex in not bou0n1i to tile prs0 , tirctte m enn dM redfvnstivo
ection atepn for ttrdC3s not cc'vercd by a Joctal plan unlcrr there to a
rprcific, itti 'vitnv rc:'sdr::>.iv to g:tich rt.qurutsrnitt l bi CL'on:p. Gc';.
j-44, Et:p:n; iL'citr.r-t C:urt*: T'lbn' ; C tv. flonrnv, wsdtrn,

Mccoriii-21' y, vo 6l''vec t1vstt i'JlZo alvice trr the ('rrr~tea tat thla
rtGM:SThflt~r'.t l4'I rhould Lt' vejezteJ. 13a0 -ol ct arary to FEccral corpetf-
:tiv bi~ddiii,% pri-,rl^1zcs,

Sinecrely yourn,

For the Co.-trollcr Caneral
of tho United States

.5-. X f !I _ _




