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Attrotiont tatthew 8". Periran, rsquire

Centlenant ’

Thiu 1o 4in roply to your Jciter of feptenber 27, 1972, and
cubocaquent correspondenze, prod czting on Lilialf of W, i!, Passalrcouvn
FPuildere, Tnecorporated, the vej:iotfion of 4t Lid by €t, luke'a Vonpital,
Cleveland, Ondo, o reefnfent of & ecnotruction prant fro: tho L‘:.;r-rmf-..t
of llenlth, Education, end Velicre (ITY) under the 1d1l-Fuvton Act, 42
u.c.C, 231 et, rcq,

Tho colicitation, for thz YSt, Yulia's lorpitel Zdiition, Clcveland,
Ohio, Prejost tlo. Ohio 391," contained a 27-page oecticn cutitled LYY
COVDITIONS ~ ATTITCUTIVE IuCTI“.z WARNTIZTIAMIR - LQUAL L0710 T000 OPPin-
WWLITY, which cpecificd that Jte provivions wvere apnlicel)e to Telerval
end Folerally annisted contracte in the Clevelend arca, Tiie secetdon
reculvedl Liddero to comit theiinelves to either part T or jpnvt IL of the
bid cenditions for onch traie to ba used on the project, 1m:t I Juvolyvean
a codtuont to the locel cfitrmztiva action plon knecein ati tha ("'f"'t_lanf\
flan. Jaert IT imvolved a cosidirent to varicus geals eivd upeeifd
cffirmacive ection stepe oet forth 4n the IVA., Bidders wore raqx.ii ed to
compilete end nign coertificeten for both puee o enc purt 1T to eotzhlich
the requived cermitnento, In ey of signinz the part 1Y certificceion
biddere could subiif their ovn affirmative action plun,

At bid openiny on Avgust 1, 1972, the Paseslecnca tid vas fourd to
be Jow., Ir 15 reportel thet Paspslacqua'e bid, as orisirally sulzaitted,
did nct contedn any of fiviative nctdon certification. Our file iriinates
that citey the £1rot Lid wag epacad, but Lefere the L4d price wan ane
nounecd, the projest erchidtect, vio wag opening the bids, noted thot tho
bid 61l nut conteln the requived pfifrcetive ecticn certificcticns end
thon as%ea other bidverr prescent 4f they hod aleo fafled to couply vith
the nffirative action provicicne, Your of the cight bhidders, inzluding
Paesalecqua, so inlicoted. Tht erchitect then allowed the four to corr
plete, the certifications, without obinction frouw any of the bidduro,
Yasralenqua pligned tha part Y cevtSfication, btut did not corplete the
part II certificutfon, lassoelacqua gopcrts that it did not coxplete the
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second certification beccune 1its vepracentative wae told at tha time
that {$ need not do so 4f 4t were signstory to tho Cleveland Plan,

WEW veporto, hovever, thet this is Ypreatly 4n dionute” sinco the
gxchitect denies that he fieve any such cdvice ard other personnel
prerent do not recall having heard such rdvice being given, Tho
hospitnl, throusit the Ohio State Departuent of Hendth, oubseducutly
requectoed MCH'a opinion ss to the responuivenese of Yopselacqua'o bid,
and vuct informed that neitkcr the Yeosalacqua bid nor the next lsw bid
vee reronnive to thn equal employzenc eprortunity resusivenents ol the
solicitaticn, Juvard vas sola to the thivd lov bidder (Alltert 1f. liiploy
Cowpany) on Septectnr 27, 1972,

Althouzh we hava not Leen requentrl to decide 3£ the bid opening
proceiures vara appropriste, we do not Lolieve thae, in the conteut of
thie yvccurezent, the proccdurce wera {riproper, In any event, wa note
that. 1sley wvae not ono of the four bidders vhich were pernitted to
corplcte tha certifications in the bid opening roon, Thua, tho only
pignificunt 1onuc raised in this protect 1g vhether VFacoalacqua was
tound to the natcrial provisions of tha nolicitation,

You assert that Fasselrcqua bound iteelf to all provisiorsonf tha
1PN vhen Lt pinred the bid, and that the recuivenent for signing the
part 1II corvtificaticn was supecfluous. You claim that Passalecqua waa
not xejuivred to sign the part II certification because the rusonlecqua
tid nant ba read o2 8 comvdtrient to use only trades covered by thoe
Clevelend Plen, You further cugert that Shwe equal opportunity clruen
of tlic colicitation oblisuted the biddor to rezply with all repuletions
and ordern of tha Sceretaxy nf Labor, nand that by signing tha bid
Pasazitcqun Leenme bound to comply with these requirvenmerts,

ht tho outpet, va point out thet the Padivel Government is not a
party to the contract auarded 4in this cace, 13 18 the reapensibility
of 1Y, however, tn daternino vhotlier the conditions of tha grent,
inclucin; the requirenent that competitive Lidding Le used in the
ararding of contracts, have bLuea izet, Ve hava vecopnized that under
the Lii1X=-Turton Act, it 4s vithia the dincretion of ¢hat Departnent
to deteraine 4f vithliolding ¢€ prent fundia 43 required du the cveat
it fivdn non~adhercenae to thie grant conifitioos, 1YE-14%784, April 13,
1970; P~X606366, ey 14, 1909, Thus, ovr role in thio case o livited
to a vcouiew of the factu and eircumstences to deternine 1f NN correctly
adviced thoe granteo that conmpetitive bidding requirermente compelled the
rejecction of Pasnalacqua'no bid,

e have consistently held that the fallurc of a bhiddor to comit
itself, prior to bid opening, to affiruastiva action rojuiremante of &
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policitation renuives rejootion of tha bid, 52 Comp, Gun, 844 (L971);
Ir~17065467, Loptecbor 25, 19723 N-176328, Naoverler £, 1972, V¢ have aloo
rerognized Lhizt & Lldcar conld eovndt dteelf te cuveh reaniccieuts dn a
nzanar othies thewy thane spectifed In the col;oftnLiOA. ovd thst a bidder's
foilure to viuer the Mreral veguirzooents o an I3 could Lz waivad ro long
£q 1¢ vae othenira fully lcunJ to the rpateviold affinuative action yro-
vigione, Y~176G200, Lurmaat Z, 1972 51 Cera, Coa, 329 (1171), lesswzwer, we
fwive pob held that a bidder cor-3ve ftaelf vo erfixnative catdon require-
wats of A roldedretion texrely Ly edoming the Lid vhen thie TUD yequires
covathing rota,  Soe N-170320, t"n'j; womth: -t Conctivetdcn Co. v,
Loney, Hen, 71-1091 and 71-1652, Vaveh 6, 1%73 (D,Cy Ciy, 1973),

Here v aro ussllce to sen Paw Troonloecqua van eovsaftted to all of
the eoldcitetion's affivrative cetion requiverenty, 7Thare is nothing
1n the LLT videl would LIud Yavciicequa in any vay to corply uwith the
part II requivenents for trades nat covercd by the Clewelend Plen, The
pert IT certiffcation vios not olnned, o aeparcto aftimative action plen
conforiming to the part 1T criteria was not subuitted, end there wao no
other ctatcnent or decuncnt subnitinl with the Bid whiah conmittol
Pagualecque to ¢hs part IL provicsfona., 1Thus, thio czoa is dictinpuichable
fronm thoue i which vo found culficient cormitiionts from biddera vho d4d
not ctrictly adhere vo eelicitatlon vequivenaata, For exczulna, in 1~1762060,
sunya, we held that a bidder's feilure to return vith ito bid the effime-
tive action plan pafo of the ITE vas not material since it cutniticd a
properly exnerited bidder's egreencat by which it agreed to conply wvith the
plan rrnviniclr. fce ulso B-17784G, Voveh 27, 1973, in vhich we held that
tho biddor'c failuro to properly co'plctc an sffiviative uction provision
vae cured Ly tho subnicsicn of tha tidder'm ovun af[irmativc action plen
viich not the requivenentns of the colicitation,

wo do wot 1 3ree with your contention thet Pagozlrcqua wias not
requived to cozomat {teelf co part JI becavee 4t did not intend to use
tralco not coverved by the Clevelend Plan on the projeet. Ve have hold
thet effiruativo action requira entc of a golicitation nny not be
verarded av nateriel if they relate to trades vhiich clearly twrill not be
used to perfora the wveirlk called for by the ixvitation, -177509,
Lypedl 13, 1973, Yowuver, iu this ccae 1T has daforrcd us that bLoth
opevating eniim cre and sheeteetal verkers, tio trades not covered by
the Cleveland Flan, tunt He utilined to perfor» the contrect, ¥Yeu have
offerad ro retuttal with respcct to NEW's poniticn on thisc point, Sce
B-176487, rupra. You stato, hewever, that these trades, elthough not
cavered by the plen at tha time of bid oubzinefon, wight become part of
tha plen and that the pare I certf{ication covery thio contingency.
Paragraph (f) cf the certilication statess

-3—



-

B-177118

() vith rogevd to sny trado under this prine cuntrast now
proponad (porn,cople (M) of thia certificution) to be covared
by the Cleyeloed PFlan, end with regcard to eny treds uot now
propased to L~ vr2l an the project, 3¢, in the futvre, vork
fu rush tee’s or ghido project {6 dn foet Ledny performed by
& contractoy o cuhlontrretor vho da siet a particrgent, wich
@ 1sbar oppnudsction for ¢hich thove are OTCC-approyved
rhuaclty etii/~ation poeln, In tha Cleveland Plan or cther
rffivantive potion plon secopteble te tha Birectyr of whe
OZice of Velouwn), Contvacst Cospliance, rvch contyrctor ar
gulicoptrector phinll he deerred cormitted to an affivrative
vetien ployu pecting the eviterda of Pacvt JY of thess MBid
Corditiono,"

Tha above provision ip applicchlo to tredes shich minit no lopger be
coverci by en epproveld pfifirieutivo octicn plen and co trodes Ynot now
propocud to be used on tha projuct' which would not ba covered by an
approved plon, You clain that et the tine of bid eswbninsion Pocsclacqua
did not propose to use nay tyrade not covercd by the Cleveland Plan, Ve
thiuk the reroxrd sugreatn othexvioo,

Ao frdicated chove, JEW otates that the weorlk called for by the
golicttnsion clesvly recuires the use of two trades not covered by tho
Cliveland Plan, wvhectvatal worlere end opersting enpliocera. In this
repord, ve note that the nspecidticetions contaln & spocific section
deallnn vith ohectretal work, Va slso noto that Prscalzequa, uille
cigning thn pert X certificatione, did not properly corplete the cervtifi-
entinn to iundicate vhat trodes it did propose to use und vhich of thooe
tradeo wora end wero nut covered hy the Cleveland Plen, Furthernoras, the
record shove that Yassalecqua hao cloinmed its failure to aipga the part 1Y
erztiflieation was duo to advico recedved fron thn prajcet architect nnd
naot bresuua of itc inteantion not to une trades covered by tho part 11
certificotion, Piuzllv, you adait, in your lettcer of Cclober 4, 1972,
that “"croe work novrally perfomied by trades that are not part of the
Clevelntsd Yiun 48 included 4n tho job," but stote thnt these trades "night
besomp part of the plen % & ® or gubeontoactore wipht. he able to work
arsurd' tlens Thin, of course, docs not mean that Pasoalecqua did oot
olrn to vee oueh tendas, Under these eircunstances, v do aot bhelliove
thot the Yacoalacqua bid can be resd na a coraftment o use ouly treaded
coverced by tha Clevelond Plan,

Wa also do not enree that bocuuse tha equal opportunity clause of
the solicitetion oblipated tan bidder to comply with all ordars end
rvegulations of tha {roretery of Leboz that Pacasalacqua wrould be beund
to the pare I requirenento by ite hid signaturs, It is woll estubliclied
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thnt n bidder 48 not bound to the gopls, timctsbhien and pffivnative
sction ateps for tredeas not covered hy a Jocul plan unlere there i 2
epealiie, dod-nendeat cermftizeat to puch rogudreiemita, S0 Coizp, Gl
044, supras vorcheost Corsfruetion Ca v, Roryey, supra,

Avcordly=ly, vn Leiirve that 1o aldvice to the grentee that the
Faunslagevs tid chiould Le vejerted vaa ot contrary to ¥Yoderal corpeti-
give Liddiv, principles, '

Sinccrely ynure,
YauwT G, hest 18

For the Cormptroller Cenerel
of the United States
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