
I (~ \ \ . 
tr-- ·0]1~ 

COMPTROl'.....U:R GENERAL OF THE UNITED STA.TES 

WASHINGTON, O.C. 2011~8 

Jess Howard Electric Cool.pany' 
o/o nncaid, Palmer and Band.all 
Attorneys at ~ 
33 North High Street 
Colmbua• Ohio· 43215 

Attention: Dean W. Palmer, Esq. 

Gentlemen: 

We refer to your letter- of September 1.8_. 1972, and subsequent 
correspondenee, concerning your p.rotest under Invitation tor Bids 
(IFB) No. DACA31 ... 72 ... :a-0102, is$Ued by the Army Corps of' Engineers. 
Baltimore, Maryland, on May 25, 1972, for the 1natallation ot' two 
emergency generators at Gentile Afr Foree Base in Montgomery County, 
near Dayton, Chio. 
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paragraph 25 • Dayton Plrm, of the supplemental Instl"Uctions to 
Bidders of the IFB provided that the requirements of the Dayton Plan 
(a.n a.ffirmative a.etion plan for minority manpower utilization in the 
construction industry in Greene,. Miami; Montganeey and Prebl.e COunties, 
Ohio) a._pplied to the project; that the bidder should therefoz-e submit 
with his bid, his plan to comply with those ~qttirements; and th~t 
faU.ure to submit a. pl.An would rend.er his bid nonresponaive. 

The first pa.rt of paragraph 26 of the supplemental Instructions 
wo :required bidders to submit• within 5 days e.tter a request the.re
tor by the contracting officerf (.a.} additional information about the 
construction trades the bidder intended to use on the project; {b) · 
a list ot the labor organba.tions with which the bidder bas collec
tive bargaining agreements and whi~h &l"e signatories to the Plan with 
respect to trades for which specific commitment.a. to goals of minority 
manpcner utillntion areeet -forth in the Plan; (c) a list o"r labor 
organizations with 'Which he haS collective bargaining agreements and 1 · 

which are not signatories to the Plan or which are signatories thereto 
but with respect to trades for which no specific ccmnitments to goals 
ot minorit~ n:ianpo'W'er utilization are set forth in the Plan; and (d) 
e. list of all current construction worlt or contracts to which the 
bidder is a party in the covered area. Pe.re.graph 26 then provided 
that a bidder should evidence his intention to coinply with the :re-
quirements for minority hiring in his bid either by certifying that 
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he was a signatory to the Plan, or by submitting percentage ;oa1B 
for minority manpower utilization within the f'olloWing prescribed 
ranges: 

"All Trad.es 

Until 12/31/72 - 5.8~7% 
From 1/1/73 until 12/31/73 - 7 i-8.23 
From 1/1~4 until l2../31-;?4 8.2%-9.4~" 

To this end, the lY.B contained an. ttAfflmative Action Plan11 

form.. 'l'he "tom is headed Yi th the .follow1ng inat:ruetions: 

"THE BIDDER MUST SU'BUT THIS FOm.f WlTH HIS BID, MID 
nIDICATE HEREON THM' EITHER (a) OR (b) :BELOW IS AP· 
PLICABLE, TllE BIDDER MUST ALSO INSERT HIS MDtORITY 
.MAl.'1PCMF!R UTILIZATION GO!\LS. It 
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By checking block (a), the bidder could certit;r that be 'lrtaS signatory 
to the Dayton Plan and. that he would comply with the requirementg o! 
the contra.ct clause entitled "Looal Affl.rmative Action Plan" during 
~rto:rmance ot the cont:ra.et. By checki:ng block (b}, a bidder <:O\tld 
choose to submit his awn minority manpower utili~ation goals, in which 
ease be was required to insert the percentages of' hi$ intended minority 
manJ)OYer ut1.li1ation in the spaces provided on the form. The m fur
ther provided that if the bidder's percentage goals were below the 
prescribed ranges ot minority manpower utilization, the bid would be 
considered nonresponsive and would be rejected. 

When bids were opened on June 22, 1972, it was- noted that you 
had submitted the lowest offer for the requirement, and that A:BCO 
Construction Corporation bad submitted the seeond. J.owest bid. You 
checked block (b) on the Attirmati.ve .Action Plan form o~ your bid 
and attached a policy statement dated May 21~, 1972, concerning your 
:minority hiring practices. You did not. howeve1''> set forth your 
manpower utilizl!ttion goaJ.s for the projeot. In view the-reot, the 
contracting officel' reports that he e6nsidered your bid nonrespon-
11 ve to the :requirement for a statement of :percentages for minol'ity 
utilization goals from bidders who cheeked block (b) and that he 
1!lade an award on June 30, 1972, to ABCO, V'hO certified., under 'block (a) 
of the Affirmative Action Plan fom of its bid, tha.t it was signa
tol"1 to the Dayton Plan. 
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on July 5, l<J72, you protested the a.wa:rd to ABCO and sent addi
tional i.n:torma.tion to the contracting officer concerning the minority 
hiring practices of your concern, · including a. chart which gave a break
doWil of the number of minorl.ty employees or your f'i:na. 'the record 
shO'lfS that the submission of thi.s de.ta. did not change the Department• s 
in1 ti al detennina.tion that your bid was non.responsive, and that on 
Septeinber 6, 1972; the General Counsel, Co:t'PS of Engineers, denied 
your protest. 

You main ta.in that the taihlre of your concern to submit minority 
birins goals with your bid should have been waived as a. minor i:rregu-:...?
le.l'i ty under Armed Services Procu,r,.rent Regulation (ASPR) 2-4o5 (Yi) ,IP" 
12..ao6(b)(l)(B)\Vand l2-8o6(b){2),}YVhich tn"e quoted aa follows: 

tt2.405 Minor Informalities ?!:..!1"..E.;~~ies in Bids. 

A minor informality or i:negula.:dty is one which 
is mere~ e. matter ot :f'ol.'1ll. OX' ie some i.llltnate:risl varia. ... 
tion from the exact requirements of the invi te.tion for 
bids~ ha.Ying no e:f'.f'eet or mrely a trivial or negligible 
efi'eet on price,. quality- quantity, or delivery of the 
supplies or performance of the services being ~' 
and the correction or w.ai ver ot which would uot a.f'fect 
the :relative standillf; of,_ or be otben'ise prejudicial 
to, bidders. 1he contracting officer ehall. either giV'e 
to the bidder an o:pportuni:ty to. cure any d-eficieney 
resulting from a minor informe.1.ity or irregul.a.rity in 
e. bid, or• waive aw such deticieney where it is to the 
ad.vantage of the Govermnent. Examples of minor informal
ities or irregularities include~ 

* * * * 
"(vi) failure to execute the eertifieations With 

respect to Equal Opportunity and Affll.'mative 
Action Program.,. as set fOrth in J.2-8o6(b )(1) 
(B) and (2). 

"12 .. 806(b){l){B) EQ.ll!! OppQrtimi~ {l2V: APR} 

He D has, f7 ha.s not, participated. in e. previous 
contra.ct or SUbeontraet subject either to the Equal 
Opportunity cl.a.use herein or the clause originall:y 

' ' ~·~ . 
.. · -.. :, . 

······· . 

- 3 -

. ·.· 



:s-177o81 

contained in Se<?tion 301 of Executive order NO. 10925, 
or the clause conteined. in Eeetion 201 or EXeeutive 
Order No. llll4; that he Q bas,, D has not, filed 
all required c0!!1pliance reports; and that representa.
tions indicating submission of required compliance 
reports, signed by proposed. subcontractors., will be 
obtained prior to subcontract a.ward$. * *' * 
"l2-8o6(b) (2) 

When the contra.ct is for other than construction 
and is not exempt f:rom the Equal Opportunity cl.a.use, 
the :tollOW'ing ~ 

Attinnative Action ]?rogram (1979 A~) 
* * * The 0tteror cert1r1as that e D has. D w 
not, developed and JMintained at each of bis establish
ments Equal Opportunity Attimative Action Programs, 
pursuant to 41 CFR 60. 2." 

27:1 

In this regard, we have held that the information which is re
quired in the certifications set forth in ASPR 12-8o6(b)(l)(B~and (2),/( 
concerning a proepeoti ve bidder• s ~a nequal opportunity and 
"atti:nnative action program" efforts; relates to the bidder•s-quali
fications as a responsible p:rospecti ve contra.otor ~may therefore 
be turniS~J!d up to the time of award. See J3-l74307 l'Apr11 10, 1912; 
:a..174-932,fMareh 31 1972. This l;\Olding is clearly consistent with 
the statement in ASPR 2-4o5(vi)jthm.t the :!~lure to execute the certi .. 
fieationis should be reg~ed as a nd.nor inf'ol"Jll8.lity. 

By contrast, the inf'o:rmation required of a bidder who has checked 
block (b) in the Afflrma.tive Action Plan tom of the subject IF:B re .. 
lates to the 'bidder's agreement to pursue mnority birl.ng goals duxing 
contract performance. It is therefore our opinion that such agreement 
YOUld become a. material requirement of the eont!"act against which the 
contractor's performance would. be judged. In view thereof, we believe 
that the submission of minority hiring g.oals conforming to the pre
scribed pel"'Centa.ges by such a bidder mu.at be considered a ms.tter of 
bid responsiveness which is detennined at bid opening and, there-tore,. 
the bid.d.e;rls failure to submit a.ccepta.ble minority hiring goals with 
his bid cannot be regarded. as.~ mi.nor irregularity under -A.-flPR 2-4o5(vi)';j.. 
a.a you contend. See B-176171{ August 29; 1972; B-174307 Jl'eb:ruary 8, 
1972. 

. ···· 
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In tbi s connection, you iU.so in.."dntain that tlla first part of 
~ph 26 of the D'B, outlined above, concerning the right o£ 
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tbe contracting officer to requeat additional info:mation of' the 
bidder,. ahould allow~ to ~t ywr minority hiring goals for 
the pxoje.ct after bid opening. With reapect to J"OU.r a~. ve 
note th1l.t the- tour categories of' into:rmatian listed in the cited 
provision do not ineluda minority hiring goals as infol.'mation whieh 
C!OU.ld be subsequ.en~ requ~ated by' the CQfltraeting otticer. We think 
the omission (of' mi.nQri ty hiring goals from such ~ategorl.es) was 
clearly in lill'e With tbe inatruetione on the A~tive Action Plan 
form tha.t a bidder mun su'bnit the tom witb bia 'bid and show thereon 
('When bl.Odt (b) is cbecltod} h1a minol"ity' hiring goals. In addition, 
block {b) apecifiee.Uy etates that the 'bidder ~re'by auh!d.ts the 
nacunta set t'orlh below" u his mino:rity manpower utilization goals. 
In view thereat', we cimnot conc1ude that parqraph 26 ean ~ reason
ably construed as granting ·web a bidder the right to aubrdt minority 
hiring goals a.ft.er bid opening. 

You also ~ege th?.t.t the IFB was det'ective beaa.uae it did not 
set forth the pl'OV!aioma of the "Local. Mfinnative Action Plan" 
clnuae, nor indi~a.te w~e a cow <>f' the Dayton :Plan could. be ob
tained. ~e record does. not indicate that you made an;v inquiry at 
the i•suing office in this respect prior to submitting~ bid. 
In eny event, Section 20 .. 2 of our Interim Bid Prete.st Procedures 
and standards• as aet fo:rth in Title 4 of the Code otFedel"9ol Regu-
1.&tiona,. requires .tb&t p?"Oteata againt alleged b.proprietie$ in an 
inri te.tion for 'bid.8 vhieh ar4 a.ppai-ent pr!oi- to bid o~:ning must be 
tiled prior to bid opening fo:r consideration hy thiz Offl.ee. Since 
these alleged defects wei-e apparent at the time of issuance of the 
m and you did not tile ;vonr protest until after bid opening, this 
aspect of' your protest is untimely and~ not be condde:red. 

You also. argue that ~ present employment praetiees conform 
to the IF.B' a require.enta regar<Ung minority hirl.ng goals, and that 
such confondty should All<) excme your failure to submit gOals with 
your bid. At the outset, we no·iie that~ bid, while containing s 
policy statement on your equal emp~t pra.ctice111 does not con
tain a apecitic ~tment to goal.a o'f .tldnOrl.ty hiring wich could 
be enforced e.s a matter of contra.etu.al obligation -ror the 1t1bject 
project. In View tooreof 1 even it we e.saum,e that 1tJ1lr preeent em
ployment :practices <:Ollfon.ll to the minority hiring requirements ot 
the D"B, v.e cannot conclude that. au.eh practices obVit<ted the need 
tor yon to submit mitlo:d ty hiring goals as a part ot 10ill" bid • 

. ·' ...... , .. 
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You also maintain that you should have been ad.Vised in Wl'i ting 
of the eontracting of":ticer'a determination t~ reject your bid at the 
same time the letter o~ avard. was sent to ~ 1 so tb.a.t you could 
have protested the determine.tion prior to the 'f'onnal signing of the 
contre.ctt We do not find any merit in this objection since the ap .. 
plication of the protest procedures pertaining to the protests filed 
prior to award, as distinguished from the procedures :pertaining to 
proteste filed after award, is not dependent upon the formal signing 
or the contract. standard Form 21, on which the bida were submitted, 
provides that upon written acceptance cf the bid, '-iled" or other ... 
wise f'urnished, the suecessf\tl bidder Will execute the contract toms. 
Under such ci:rcunustanees the award to ABCO became ettecti ve at the 
time the award notice wa~.fieposited in the mail { 45 Cottlp. Gen. 700 yf'" 
(1966h 49 Comp. Gen. 43f(1970)), and the postawa.rd protest procedures 
were applicable to atJY' prousts filed after that time. 

. , .. ·· ::,. 

For the reasons set forth a.boVe• your p:roteat mus.t be denied. 

Cozqptroller General 
of the United States 
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