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Reimbursemnent under Special Food Service Program for
children.

DI ES T:

Regulation stating that reimbursement for free meals
provided to needy children under section 13 of the
National School Lunch Act, as amended, 42 U.S.C. 1761,
may extend only through calendar month preceding month
in which program agreement is executed was issued
pursuant to statute and may not be waived so as to

permit reimbursement for prior months except in ex-
ceptional circumstances. See 53 Comp. Gen. 364 (1973).

The Department of Agriculture (oDOA) has requested our advice
regard:<., its proposal to settle a claim by the Chicano (Illirois)
Association for Retarded Children for retroactive reimburse:-ent for
expeanses intcu):t-ed in conducting a Special Pood services Progr-ram for
day care centers over the period fromi July 1, 1974 through February
1975.

The Chicano Association for Retarded Children has been a par-
ticipant for 5 years in a Special Food Service Progra&m authorized
under Section 13 of the National School Lunch Act, as emended, 42L U.S.C.
§ 1761 (1970). The Illinois Department of Education administers the
program within the State of Illinois. The regulations governinig the
program, published in part 225, Title 7, Code of Federal regulations
(C.F.n.), require that oranizctions apply annually for participation
in the program (7 C.FJ.. i 225.7(b)). Payiraents may be made to serv-
i&e: organizations operating under an agreement with the State agency
or the D01iB, as applicable, only after execution of the program agree-
ment and may include reimbursement for meals served in the calendar
month preceding the calendar month in which the agreement is executed.
7 CoFoRo § 225.11 (1975). The claimant's completed application for
fiscal vear 1975 was not submitted until April 1975 and not approved
by the State agency until Xay 1975. As a result of the late cot.-

pletion of the application, the Association was advised that its
claims for reimbursement would be paid starting with the claim for
March 1975. The Association now seeks payment of its claims retro-
active to July 1, 1974. IYOA reconmends approval.

It appears from the record that the State of Illinois established
a two-tiered administrative structure for the control of the program
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with initial application processivg functionis conducted by a locnl

Educational Service 1{egion (ESR) and final processiAng -nd app-pro\ril
perforlmcRd by the IllInois Office of Eductition. Tha claimaant states
that it Eirst received the a6pl catioln iormis on aboot 8 ~eute-.0 '
1974, asld Ghat near the end of the uonth a stsff wie,:Lar was ssrt to

review procedures for corapletior of the forms. IAs r. res1t of Un-
explained delayas, the initial. Papplication vuas not coWEio.eAd cto ti

Decemnber 6, 1974, ly letter dated J&nuary 6, 1975, the Ascciation
was advised that thle State ageztcy had not rcceived its b plicatioo.
On about January 2i3, 1975, a representative of the Cook County LS-%

requested a meeting v:ith the Association because the initial aj.ppli-
cation had been Mi.Cd iticorrectly. Appsicatly as th'-> result of a
misunderx-standirsFZ, ro~sultIUL- fro-a this r:..etit, the ;is~ociatioa
believed that it vs racuired to ficuinate fiin' ci' zaLh from all
of its clintits in oicier to asccrtain w(etLhcr tAiCy srce iii n [.ovae:rtLy
status and -n eofozt was initiated to obtai7ni this ii forimstion tOir:"u-
questicnLis-.;.rio E .s . Ti-iS, li: ly Apt L; thlX .SOCla t dete

thet fr'.-a co•zl1 io 1 oLiiacd co all oZ its Il -ts am s -
mitt 'ld ij (A 'l O;1 4.Si iti S o S 'i.1 :_ IC.i:cois Qf .cO

of Ui .ais x a tlcs r 1i.: c .½i.I.1 /; i5;rv i 'c
on. ! Hay ^ 2,1 19) 7 5.. .as ,s tLt L .- s - ; til i s .i.

PkSSO.'i~ti'fl 'i 1. - L~. t. 'cc ;.J v vt.:ci.orS t0 tTC. :':-3k:.L v.'SIi.Cfi. i -rc
accelpted IL tLe St t. Le tcl:ln,- i t t :Lic.

The ter-,s raid co-nditions 111roscrit-sd Lb tl.e citcJr
sre atntuto1;f - and, as c- c.Tut ordin-ti1i 1 r;.a3 i
in particular instu-w;ces. 53 Corp. &e- G . 3_f~ (1973); 43-, . Ivl.'v'.
There bave baen a fcw4 ' oIna-,1az, L-r, ta hiAch ; , Lo iwr-
mit a settlcemnt not strictly 'orfz - t,.,_ prCrcI sula ios

liaed on; ar tlnuZial t o I"C Cz a L. 5 .C C, thzI zi;:-I - I V 

agency it:zelf wz r Vartially rcispoibc ; .thncr fca L' i ' .
comply -W'ith t`iC %At6-1e 1 th cv fCt te'.t Whe`xe s -¢e _
curred in viofltAicrf7 o. th,: regulations. -lll w 1 - ',

of Lr6>T'1"'ry 19, 1 -b :e z ' ati -, h t -i uc -,ulcd not j 5 --

burscralent for reals act'.ally scrvrcd tLI ,;e'Y chil-1t- 1, Ile-re aCtju1S

by the a iuist- ind anezy (t'-e 1.egisnlil uffice Of tm'.2 I
Food Zd b3;-iticn aCrVlCe)u.G hvloe cl.eatcd ti1e i-,-CSi .Or. a
naive and inne cperin e.ced applinc.:at thct Lne 5.;S aU;':.f t') i':_'

expenses, altho.}<,l n: fon:;. pr o-rm arevent was e~e exec :
because the epplictt was later fovnri tc Lc- uaqualificd. Ina (.'

Comp. Cen. 6 ( l%), ue aut.-Lt-rirccd a xpayeiit u-ader the ';pccial
Milk Prorc-zn for Cl ildlC-rl, otcit1l s i claim-autis failur.E t*L

obtain prior approval of its ccittac. VUtll a food seTv-1ce rio-
on1t cmpc-_.y as reI.' i tyle S.te xsatutc.ry reuL.'{n1,

on the igroud tI't if the Ela I .''p it' j ,tMC :U by

tha State a-ency, the contract' anli 'l('!t' s pavticiatiol ia t. 3
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proeream would have been regularized from the start. See also
L-15C657, :4<rch 8, 1963. In contrast, retroactive reinbursc-e-ient
was deeniet to a Boy Scout Council uhose application to participate
5.,, tI-ieR cial M.i1k PIrogram aWs subMitted five tronths after thne
ce'. hvJ o.:cned wxhere the delay was attributable solely to the

own tardiness. B-16852'9, Jan-uary 5, 1970.

*In t½ instant cases the applicant was an experienced par-
ticipzalt. iu the special Food Services Program and was, or should
have Lexi knowledgeable regarding the regulatory requiremits
for participation and reimbursement. There is no evidence that
either the ,ESRf or the State Office of Education were responsible
for t.';e .'A.s.zociation's delay in filing or the fact that wh'en it
fiLrally filed, the application had been filled out incorrectly.
I1Go ~er~ Feven the applicant admaits that the additional delay
dur".,-i W arpplica.nt sought to acquire certain financial data
1eIGE. c .rling a corrected application, was attributable to a ruis-

on the p.art of applicant's staff of a clear instruc-
tic:, y a:. . representative that a corrected application should

; 1 1t1 I~i ~diatelyr. terLthinlk it is cleal from thli wordin.-; o-f
*7 t 225.7(b) thrat en lca'8tion forL ;articipation in the

pro:;r~:A L.UZ. U Sul ii .te2~l aJ. L\5( r sdIt IQ c.ualJy -Ia,.- 
th< iis; oC 7 C.i7j.0 225.1 2 (1- 75) th"at rciuL.r cint pyJ;t.S
ray only exil back to the cale-:dar month innadiately prior to
the gnonth ii1 vihich anl aureei-Luant is e-:eccuted with thea state a-ency.

Under these circumstances. and since the ret-ulations governing
the Special Lood Services Pro-ran were issued pursuamt to &Latut2
arnd havc the force and effcct of lall, we see no basis on which
pwrr'eant may be :made to the Association for any period prior to
March 1975.

Deruvp Comptroller General
of the United States




