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COMPTROLLER GEMERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B-176849 (1)

JAN 2. 1973

Advance Bujlding Maintenance Cospany
5611 Columbis Pike
Bailey's Cross Roads, Virginis 22041 .

Attention: Mr, Floyd Brawan, Jr.
President

Gentlemen:

Reference 1a made to your telegram of August 24, 1972, and
supplenental letters dated August 25 and October 2, 1972, pro-
testing againat the award of s conlract o any other firm under
Invitation for Rids (IFB) B62477-72+0.0586, idsued by the Raval
Facilities Eogineering Commmnd, Washington, D. C,

~ The sbove solicitaticn, iasued on July 19, 1972, covered
Janitorial services for various bulldings al the Naval Shi
Regearch and Development Center. Bid opening waz originally
schaduled for August 16, 1072, but was later extended to
August 22, 1972, ¥ationwide Building Maintenance, Inc. (Nation-
wide), was the low bidder at $149,739.94, and your £irm was
second low with a bid price of $16L,005, The contract was
avarded to Natiomvide on August 31, 1972.

The invitation ¢zlied for & 20 percent blid guaranty, or
$29,9%7.98 on Natiomeide's bid, Nationwide submitted a bid bond
execubed by two individual sureties, rather than a single oor-
porete surety. Instruction No. l&(ﬁ on the reverse of the bid
Yond form (Standard Form 24) requires easch individusl surety to
execute an Affidavit of Individual Surety (Standsrd Form 28).

The affidavit form provides for a listing of the individual
surety's sasets, inciuding solely owned resl estate and other
preperty, together with the valuss of such property, and & listing
of all othar bodds on which he is a mwety. It further provides
that property werempd from exeeytion and ssle for any reason
should not be shown., The surety’s luterest in commmity property
may be ineluded if not so exenpt., The affidavit form is designed
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- in the gingular, and clearly indicates that it should be executed
and signed by one person. ’

. It 15 your contention that certain property, which 15 located
in Virginia snd listed by one of the individual suretles, cannot
be counted as part of the net worth of the surety for the purposes
of the bid dond. You say that 1t iz spparsut from the face of the
affidavit (which iz signed by the President of Natiomwide and
another party, presumsbly his wife) that the property is jointly
owaed by the busband and wife. You point out that if the property
is jJointly owned by the couple with right of survivorship, the
courts of Virginia conmstrue such cwnership &8 & tensncy by the
entirety and the property would be exempt from execution and ¢smmot
be partitioned except by consent of both spouses. You also point
ocut that Virginia bomeatesd lawvs exempt certain property from exe-
cution to aatisfy creditors, and that the portion of the 1isted
azaety to whieh the homestead lew spplies cannot be counted as part
of the surety's net worth for bid bend purposes. Additionally, you
allegs that both of Nationwida's sureties are presently sureties on
. other bonds not disclosed, but which should haye been liated, in
" bleck 10 or their atﬁdaﬂta.

you contend that the two Cashier's Checks, each in the
- sn’:,mu, furnished by the suretles do not sffect the
walidity of your proteat becsuse the checks were submitted after
bid opening and after the award of the eentract, and Nevy afforded
Natioawids & "secoud bite gt the apple” by accepting those checks
a8 & cure for the defieiencies in the bid bond afﬁdsvits.

In the evaluation of bonds, parsgraph 10-201. 2(&) of the Armed
Services Procurement Regulation: (ASPR) requires that contracte
ing officer must first ascertain that the affidsviis of individual
sureties (Btandard Form 28) have been completely £1lled out and are
properly exeouted., He must next ascertaln that each individual
surety justifies his net worth "in s sum not less than the penslty
of the bond" (Thatruction No. 4 of Standard Form 28). The contracte
ing officer ia also required to scrutinize closely the information
entered in block 10 on Btanderd Form 28, as the amount of cutstanding
bond cbligsticits of sn individusl surety may have a substantizl besr-
ing on the financis]l position of such individual surety, and to
scrutinize closely the affidavits in any case where an individual
is underwriting a bond foi a primcipal for whom that surety has
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undervritten other outstanding bodds, ASPR 10.20).2(d){further pro-
vides that, ss & genersl rule, the contrecting officer 'should not
require extringic evidence of an individual surety's net worth
(othnr tha.n Stmﬁard Form 28) unless Standard Form 28 is not Pilled
o] ote , OF UDless the contracting officer has
' - e individusl surety's statments aon Stane
dard Form. 28 do ‘ot reﬂec‘ﬁ his true worth,

¥e hm been advised by the procuring activity that, as & pat~
ter of practice, the bid bond and affidavits of the individual
surety gre sxaninsd to determine whethsy, on their faces, they mset
the requivements of the invitation; end that Jointly owmed property
is taken st half the stated value to determine vwhether the amount of
net worth is puffictient to cover the bond. It is further reported
that in the present case the did bond and supporting affidavits on
their faces showed that the requirements of the IFB were met and
that the ansets listed by the individuel sursties were sufficient
to cover the bid bond, However, one discrepgncy was noted and that
was the failure of elther surety to list, in bleck 10, the other-
outstanding bonds on which the individuals were sureties, indicating
' that sdditional Snvestigation was required by the contrecting officer.
Bubsequent to the bid opening the sureties presented additionsl evi-
dence to the contracting officer of thelr financilal responsibility
in the form of the two Cashier's Checks in the amount of $1b,97h,
each. It was considered that the evidence thus presented by the
suratics was sufficient to meet the requirements and jntent of ASPR
10-201.2(4)14n esteblishing the finenciasl sbility of the sureties to
hosor the » The record indicsties that both of Katicowide's
individual sureties for the prement procurement had outstanding bond
obligations on other Nationwide w:rbmcts when the instant affidavits
wers executed.

We concur with your contention that the property values shom
on the affidavit (Stendard Form 28) signed by the President of
Nationwide snd, prosumably, his wife, could not-be properly accephbed
as establishing the individusal surety’s net worth. As stated above,
the Affidsvit of Individual Surety 1ls designed for completion and
siguature by one person, i.e., the individusl surety specified therein.
The signing of the form by a second individusl i3 not only contrary to
the Bingular expresslons of the form but clearly indicates an interest
of that second party in the meﬂy degeribed thereon, Thus, the dual
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signatures cn the affidavit submitted by the President of Natlomwdde
ralse & quastion as to the nature and extent of his Intercst in the
property, which defeats the principal puipose of the affidavit, that
13, to provide the contracting officer with « svorn statement by the
individusl surety concerned of the Pair value of hiz property, and
interests in property, which are not exeapt from executim and ssle
for mny reason.

Bince the affidavit by the M&ent of Hationwide was not prope
erly f£illed out or execubed, and the sffidavit of the other suraty
was algo defective in that her cuistanding bond cbligations wers not
shown in bleck 10, the two individueld murety sffidavits did not conw
form to the provisions of the form or the provisions of AHPR JO0«201.
2(d) Y Under these circumstances the cited regulation contemplates
that the contracting officer will c¢biain additionsl informmtion ox-
evidence of financiagl workh from the individusl suveties, The record
indieates that edditional evidence of finauncial responsibility was
subsequently submitted by the sureties in the form of the above-
mentioned Cashier's Checks. Although you allege that the checks
were recelved by the procuring activity sfter the contract was swarded
on Auguat 31, 1972, we bave been informally advised by Navy that the
chacks, which were dated Augdst 28, 1972, were, in fact, delivered to
the procuring activity prior to the sward, in regponse to the cone
tracting officer's further inguiry into the financial worth of the
sareties,

In regard to the conbracting officer's accephance of the two
Cashier's Chocke sfter bid opening 88 evidence of the financisl
responsibility of the muretiss, this @ffice bas held in several:
decisjons that bid bond deficlencies,which render & bid nourespone
sive, cannot be after {he apening of bjds. 38 Comp. Gen. 532
(2959); B~l75679, Mey 17, 1972; B-148309 19, 1962; &1595516.‘}/
Septecber 2, l%él However, we bave &lso held mt the matter of the
net worth of en individusl surety ¢n & bid boud does not affect the
respousivencss of the bid but concerns the respousibility of the
surety, e matter which can be determined pursuant to enee and
information submitted after bid opesing, 52 Comp. Gen. ¥
(B-176362, Getober 10, 1972), Thus, we cannot couclude that the
eoatracting officer mcted improperly in asccepting the two Cashier's
Checks as evidence of the sureties’ financial situstions in meking
his determination that the syretles were financially responsidble,
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It is also our view that the checks constituted sufficient evidence
for such determination since they provided readily amila.ble cash
inthe Sotal penal amount ofthebom.‘.

In your }.etter af Gct-obar 2, y&m point out that the
)(awiﬁff it

- sotivity violated the express terms of ASPR 2-407,8(p

wade the awerd to Natiomwide, . ASPR 2-407.8(b)(2} requires that
notics be given $o the Comptroller Ganeral of intent to make an
avard prior to the final disposition of a protest by this Gﬁ'ice.
We have no record of such notice having been given in the present
case, Whils the procuring astivity's failure to notdfy this Office
of the proposed award was a violation of the cited regulstion, we

are of the view that in the present instance it should be regarded
a8 & procedural defeet not affecting the legality of the contract.
However, we are bringing this mstter to the attention of the Seqrew
wafmhvytaaamemm nwhythapmeuring
sctivity with ASPR 2.407.8(b}{2).

For the ebove rTeasons, your pmm is denled.
Yery truly yours,

. RF.KELLER

“Peputy ﬁomptréner General
of the United States






