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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

3176422 ' DEC 27 1972

Dear Cénersl Robinseon:

By lettera dated July 31 and Avgust®, 1972, with saclosures, the
Assistant Counssl furnished sur Office & report on b protest of
Pavironmental Tectonfcs Cotporation (¥1C) sgeinst the sward of & con-
teact to Met-Pro Water Treatomt Covporation wndsr invitation for bids
DBATOD-T2-B=2327, iasued by thue Defense Conatructicn Bupply Centexr
(pesa)s Colusshus, Ohle. L

The invitstion requested bids on an &ll oy nobe dasiz for furnish-
ing 43 waber purifieation sets together with 15 debs seguences; in addi-
tion, sn equal quantity was set seide for negotiationy with Jabes surplus
aAres conceyns. ©Of the six Tirms regponding by June 16, 1972, the bid
consideration the bid pricés for all contrect line items {C1INx), trans-
portation costs and proept paymmt ddsccunts, the cottrscting officer
m"‘m- R

Attached %o Met<Pro's bid was & cover letter dated June 1h, 1972,
stating that 1t had previsusly suppiied identioal ttess under prior con-
tracts snd requesting waiver of first article testing, the regquirement
for a maintsnance capability model, and various dsba CLINs. The con=
tracting officer referred the request to the Unlted States Army Mobility
Poudpwert Coommnd, the requisitioning sctivity, for eveluation, The
Command ccncluded that in the event of sn awixd o Met~-Fro, the require-
went for & maintenance capability model conld be wadved, Deletion of
this CLIN resulted in a $3,238.50 reduction in Met~Pro's bid price. It
was alsp determined thet various dats CIINs oodd be walved, OF the
data requirvements waived, we are concernsd primavily with CLINs 004
throagh 0017 since they were the cnly date fhews for wvhloh Het-Pro
charged & price, The deleticn of these dade reylied in a further
reduction of $18,252 in Met~Tro's bid porice. The Coamnd declined to
valwve first srticle testing snd initisl production tasting for Met~Fro
and slso sdvised that woivers could sot be granted for viher blddera
becayse they bhed not previcusly produced the items for the Ay,

Az a result of the waivers, the contricting officer sdvises that
Met«Pro's total evaluated bid price was vefused to $807,310.65, a
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reduction of $21,436.77, As evaluated, Met-Pro's bid was $14,654 .23
jowar than EFC's bid. Award of & contrast for the non-set-sside and
get-eside portions was made %o Met~Pro cn Jume 30, 1972, EY¢'s pro-

As stated in itz letter of Auwgust 11, 1972, EIC’s basic cantention
{s that Met«Pro wes detexmined $0 be the low bidder by virtue of DCSG's
use of ax improper end unfalr evelustion factor.  With respect to the
purchase or noapurchese of the data CLIle, EFC contends that all bids
ghould have been evalusted on the same basis. Contending that the end
item 18 to be made in mecordance with detallsd Goversment specifications
end menufscturing dravings, EPC argues that the existing date package
(previously furnished by Met-Pro) should, with perhaps minor wodificze~
tiem, be sufficient for use with end dtems produced by any sontractor.
On the other hand and pointing to the fmot that the instant invitation
cites versicns of dsta specificatioms widch were mot in effect gt the
time Met~Pro's yricr contracis were svirded, EIFY suggests that the
exiating date package might be insufficlent. Ino this connection, FIC
also alleges that thers have beén mmercus changes to the end item
specifications since Met-Pro'a prior production which could slso render
the existing data package insdequate, KPC contends thet the valldity
of tids alleégation iz borne out by DCHC's refusal 6o walve first article

' and initia) production testing for MetePro notwithetanding its
gtatua as & prior producer. Altermatively, EPC uxges thai if all bidders
vere mot evaluated equally with respect to the purelspé of date CLIRs,
the inviteticn was defective because it fadled to adviee bldders that
date CLINs could be wadved for previous suppliers of the equipment.

With vespect to the deaisicn mob o waive £immt article and initial
production testing for Mei~-Pra, the contracting officer's supplemental
ropoxrt advises that: ' o L

"rirst article testing mud initial production testing,
a8 far &3 the United States Mobiliiy Bquipment Cosmpnd is
concerned, sre vaived only wien the equipment has been ’
recently tagted and found to confors to specification
requiremmts, Due to the lapse of time singe tie testing
wnder Gontraot No. DSA TOO57-CePOT0, VSAMECOM did not
welve thepe requirements for Met~iro. % # ¥

The lapse of tise sinoe previous testing is 8 proper besls foy determining
that waiver §s imappropriste. See pargesph 1-1902(a){1)(B)/of the Armed
Bervices Procurement Regulation; B-169779 ¥ August 6, 1970, Ve see no resl
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fnconsistency in the refussl to walve testing and the determination
that the items previously furnished weie identical in all materisl
yespects to the items covered by this procurement so that the existing
date would bve edequete. - S

With respect to the imphct of changes in the dats and end 1ten
specifications by letter dated Novewber 3, 1972, the United states Army
Moblldty Bquipment Coomand expressly confirmed vhat was implicit in the
gecinion to wilve the date CIINs for Met«Pro, The letter stated in
pertinent part sa follows: . : : '

"2, Mmerous chenges wers made in- apecifioations for the -~
sets during the performance of prior contracts by Met Pro,
 napely DBATOO-6T-C-FOTO, 6B-C-9773, and T0e(-E795, however, .
the Cotrsctor was réquived and did updete the data during -
the performance of each coptrsst. Upm completion of -
DEATO0-T0-0w8795, the dste packige was updated to reflsct

all changes to that polnt.

N3, Sinse the ccapletion of Contract DBATOO-TO=C=8795, -
the Covernment hes mede some chsnges and the dats package
was updated by the Goverrment pricy to the imitistion of
the current procuresment.” - .

in responss to EPC's contentien that the specificstions are 8o
detadlesd that no contrasctor conforming to thoan ypecifications could
produce &n iten as to whieh existing dats could be utilirzed, the con~
tracting offiesr's supplememtal report amtaine the following pertinent

S . . T

"y % % EIC's Allegstions in this regird are wob corveet.
Prawing 1ist Y3008E 4556, which Forme & part of the speci-
fiention, includes Specification Contrcl Drswings. These
draiings. dupict wn exisiing commercisl itse or vendor devels
oped item wdvertised or cotaloguad as svailsble on an wIre-
stricted besis on order sz an off the shelf item or an ltem,
witoh viile not commercially availsble is promirable cn ordex
from o specialized segment of x {ndystry. These drawings,
under the heading 'Suggestsd Scwree of Supply’ list the neme,
addrass, code ddextitiontion axd ltem 1dentification of ane
ence ouly spd do mes reprepent. the only sources for the Itema.

The dravirge would sllow seasidersble varlanze in the mmufeture

I
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of water purifiostion sets. Another ares of possible varistion
is with respect to Iubrication fitiings end ofl $1ling and
draining reguivesents (see Paregraphy 3.7.2 = 3.T.4 of the
speciffcation), These axthorized varistioss would invalidate
mmortmuumnaaw;mmwraznm-m~
~umwmhrmm

e dats supplied by Met+Pre wunder its price contract, note
withatending the varistions permitted under the specifica-
tions, can Be utilized under the current contract becsuss
¥et-Pro is dbligated to fumish water purification sets
Sdentical to those previously furnished (see Met-Pro's lete
tuamma.wzmmiamor amtmtmmvm

mmmuwmmmmmmusmmumwmwm
wplanation, thare ig no basis mwﬁﬂuemwm%ﬂwwtm
1stditude afforded by thw specificaticns. Indesd, it is evident that the
only resison the dsta CLINs were walved for Met-Prc was becsuis its cover
latter was viewad, as part of the Net-Pro contraat, as precluding the
firm, in the svent of & waiver, from msnufacturing the items in & way
vhich would render exiszting data inadequate. We note that ETC Lz not
questionad the correciness of the comtracting offfcer’s detersioation
in this regard and we citinot say that s Judgment was unwrracted.,
2IC's bid, ou the other hand, offerwd no szsurance that & particular
xeke or buy decision by 1t might pod render exlsting date inadequate.
Cousequently, we Are unable to dgagree with the contaacting officer's
aﬁummmwmmmfwm-mmmwmawmm
R¥C. :

wi mmwtommanfwmmmmwwmm,
the invitation incorporsted by referenes DOHC Cuntreet Provision D05,
etitied "DATA PRICING, AND AWARD OF DATA {1972 MAR)." Paregreph ™"
of clmuse DOS provides in pertinent pert that: "Separate mmrds will
mummu&m,mz,mmnmmwmm
onyd for the end iten CLINs without mwarding the data CIINa."™ Tt &8
the contrecting officer’'s position thet the foregoing provides, by ispii-
cation, that bida for which sny detn alement wey not be required will be
evalunted without considering the cosh of dats JLINW not to be swardad.
M'smuuqutthaimwwmmm

the langusge used.

Admittedly, DOS dows nob mxeam sover the ﬁm&m involved
here tut, in our view, this is not decisive. It in axiocmstic that the

i




SRS
. ..
mrigunlsavy 892
oad3enTand ‘ ’

.
K PR apStAS Sr 8
fosmdnod) ZUIIN

- .
“F o -y Ny 1y ey
Jatas L EBaINe s

evaluation of bid prices must be based on the prices of the items that
will be tiw subject of the award. YTherefore, the right reserved by DO5
not to swmxd the data CLINg neceasurily implies that the bid prices of
any data CIINs deleted will not be constdered in the ewluation of bids.
The right to delste all of the data OLiNs from evalusbion and asard
permits the deletice of one or more data CLINs.  See 52 Coep. Gen. '
(B-176415, October 11, 1972). It is slsc obvicus that & change in ke
dats requirements or & determinstion that the nesd for the mdvertised
data vequirements no longer exiats wald lead to  decision not to svard
the date CLINs rwflecting the revised or eliminsted reguiremsct. More-
over, glven a competitive environment, it is not unresscnadle, in cur
viaw, to recognize that the need for the requirement may dapend upom
vho will be the miccoessful contrastor. As & matbter of polioy thls pose
sibllity should be recognized in the invitation for bida and we undere
stand that DBA 48 in the process of revising D05 to wocomplish this end.
Bevertheleds, we cannot find that the lack of specificlity in DO 15 a
sound basis for questioning the legal sufficlency of the axard.

Unday the texms of the invitation, EIC bad en opportunity to submit
4ts beut price for each CLYH; the possibility that s prior producer mdght
seoure sn advantage in the evalustion 1a s circumsisace of the procuressnt
that ETC cannot avoid. e

Accovdirgly, the protest is denied.
Bincerely yours,

R.F.XELLER

" Tpeputy Comptroller Genersl
. f the Unitsd States

ldeutenant General Welluce H, Robinsou, Jr.
Divector, Defdise Supply Agency
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