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Lewls, Mitchell & Moore
Attormeys at Law

Buite 4ho

600 New Hampshire Avemue, N.W,
Washington, D.C, 20037

Attention: John B, Tieder, Jr., Esq.
Gentlenen:

Further reference is made to your protecst on behalf of
Netionwide Building Maintenance, Inc, (Natiomride), under
Invitations for Bids {(ITBs) Nos., DAHC-30-72-B-0107 arnd -0138,
issued by the Military District of Washington, Cemeron Station,
Alexandria, Virginia, Originally you had protested apainst
exy award to other than your firm under four IFBs iesued by the

- same cormand, but two of the protests were withdrawn inasmch
as your client received the awards under those solicitationa.

The svrject invitations solicited blds for supplying
custodial services at the Tri-Serviece Barracks, Fort Meyer,
Virginis, end 16 buildings at Fort Mcliair, respectively, for
the period of July 1, 1972, through June 30, 1973. Award has
been made under IFB 0107 to Kenbucky Bullding Maintenance, Inc,
(Fentucky), and to Kleen-Rite Junitorial Services, Inc., under
IFs 0138, notwithstanding the protest., In this regard, you gues-
tion vhether the Denartment of the Army has followed thz require-
menits of sections 2-407.8(b)(2) & (3) of the Armed Services Pro-
curement Regulation (ASPR) in making the referenced owards, While
it is regrettable that you did not learn of the award under IFB
0107 until fugust 25, 1972, cur Office was informally advised of-
the Army'e i tention to make the award on July 27, 1972, which
notification vwas follcized by our receipt on August 1, 1972, of
copies of the written determination to make the award on the -

" ground of urgency, Similar reasons were given for the award on '

. . October 20, 1572, under IF3 0138, which action you have protested
directly to the Army, We therefore have no basis to guestion the
awarding of the contrects prior to the resolution of your protest,
a8 it appeavs that the referenced regulations were followed,
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Essentially, your protest is on the basis that bids submitted
without a satisfactory outline of a proposed "method of operation”
were nonresponsive, and such & defect therefore could not be cor-
rected after bld opening., You also contend that failure to reject
such bids changed the evaluation eriteria set out in the invitations, -

In this connection, both invitations provided, in pertinent part,
substantially as follows:

YEACH BIDDER SMALL submit with his bid an outline of
his proposed method of operation, The outline shall
be subject to review and approval by the Contracting
Officer and shall include, but not be restricted to,
the following:

(a) Organization of job and work force;

(b) Method of supervision, including mumber of
supervinors and thelr qualifications;

(¢) Types and quantities of equipment; and

(d) Schedules of performence of non-daily tasks
41.21uding dates work is to be performed.

"Ooutlines will be returned to the unsuccessful bidders
after award of the contract. Failure to submit such
outline shell result in rejection of bid as non-respon-
give, Fallure to submit a method of operations meeting
with the approval of the Contracting Officer shall re-
sult in rejection of bid,

* * & * *

"SECTION D EVALUATION FACTORS FOR AWARD y

1, Award will be made to one responsive, :
responsible low bidder, ! L =
. Y
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2. Bidders failing to submit the Method of Ojera-
tions as required in Ssction C will be wejected
as non-responsive. The Govermment reserves
the right to reject bidders on the basis of L _ -
their Method of Operations,” , - B

It is your positlon that:

e information solicited by the instant 'method
of operation® relates to vhat specifiecally the con-
\ tractor is offerins in response to the IFB., It
would indicate whether he understood what was
regquired of hinm, znd whether he intended to sunply
that vhich vus required, Thus the ‘method of opera-
tion' requircment would appear to be a response to
the gpecific problom of bidaers not offering what
the IFB was coliciting and any bid which does not
contain it should Le rejected as non-responsive,"

e

| You therefore contemi thet since neither Kentucky's bid, under

| ITB -0107, ror Kicen-Rite Janitoriel Sexvice's, Inc, (Kleen-Rite),
bid wnfer IFB -0122, incluled & completely satisfactory plan of opera~
tion, their bide under cach referenced golicitaticn should have been
rejected as ronvesponsive, and you cite several of our decisions as
support for this conteation,

| Ve have revicdsed most carefully your citations and arguments in

| support of your rposition, but we are of the view that the informetion

! called for undzsr thc sbove-guoted provisions of the invitations con-
cerns the responsibility of the bidders. Such information as organi-
getion of job ani worz force, method of supsrvision, type and quantities
of cquipment and schedule of performance of pondaily tasks, generally
relates to a bidder's sbilitv to perform in 2ccorvance with the contract

| terms, and not to his oblirziion to perfoma the janitorial services in
exact conformity with the extensively detailed specifications included .
in the invitation. In the instant case the requirement for a bidder
to subait with-his bid an outline of his proposed method, or plan, of
operation clearly pertains to & demonstration of the bidder's "know how".
¢o perform the required services, and the matter of "know how" has been

_ held to be ar. elouent of responsibility. 38 Comp. Gen. 864 (1959); .
45 id. b (19%5). o )
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' While the requircment for the ebove information was stated
in mandatory terms, it does not appear that this information was
intended to operate to define or limit the biddex's obligations
under the contract to be awarded. Neither. may e matter of respon-
8ibility be treated as one of responsiveness merely because of a
statement to that effect in the solicitation. B-150373, March 7,
1953. We view these IFBs as solicitations for contracts for the
performance of definitely described and emumerated janitorial
services, and not for the furnishing of equipment, employees, or
orgenization as such, other than as those factors may be incidental
to the prover performance of the required servicas, 37 Comp. Gen.
143 (1957); b2 id. 728 (1953); b3 id, 77 (1953); 51 id. 329 (1971);
B-165659, Jameary 29, 10693 B-16509%, October 18, 1958 (e case in
vhich your client had initially failed to furnish similar informa-
tion); and B-168395, February 2, 1970. Thus, the failure of the
low bidders to submit accentable outlines with their bids is not
fatal to consideration of their bids, inssmich as the bidders'
ability or responsibility nay be determined on the basis of informa-
tion submitted after the opening of bids, 39 Compw. Cen. 247 (1959);
id, 881 (1960); M1 id. 555 (1962). We have also held that the
failure of & bidder to psubmit information with his bid, even vhen

_specified by the invitation,, es in this case, does not render his

bid nonresponsive. U2 Comp. Gen. 464 (1963).

While v have recognized in certzin cases involving a product
that technical éata,. necessary for determining whether the specifi-
cations vwould be satisfied by the ftem offered, may be required with
8 bid for the purposes of bid evaluation, 40 Comp. Gen. 132 (1960),
under the terms of the subject invitations bidders were required to
bid on performing the work as set forth in the specifications, and
the outlines were not neccssary for the purpose of determining
whether the services offered were the same es those specified. Since
the specifications form the only basis for the actual work require-
ments of the contracts aswarded, or to be awarded, bidders' outlines
of their methods of operation could proverly be used in the awarding
of the contracts only to evaluate the bidders' "know how" to per-
form such recuirements, an element of responsibility, and not to
determine whether they were offering to perform the required work,

Furthermore, we are of the view that permitting the bidders to-

gubmit, afte- bid opening, supplemental or modified ocutlines of their

¢
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methods of operation, even though the outlines vary from the original
data submitted, !is not synonmymous with allowing a bidder to change his
bid after bid opening. Since the bidders agreed to comply with the
specifications in all respects, the bidders legally could not have
refused to eccept avard of the contract on the ground that their bids .
were defective because they did not contain complete or adequate infor-
mation. Cf. 37 Comp. Gen. 143, 1L6 (1957). 1In this regard, there is -
no evidence that any bidder was afforded an opportunity to copy another
bidder's outline of his method of operation or was otherwise alforded
an unfair competitive advantage. :

In view of the foregoing, we are troubled that the invitetions
provided that the method of operation would be considered in evaluating
the bids, since the work requirements which the successful bidder would
be contractually bound to perform vwere set forth in the specifications,
and an evaluation of responsiveness could propsrly bte made only on the
basis of vhat was advertised for inclusion in the coatract. fShere was
no indication that a bidder's outline of his proposed method of opera-
tion would be included as & provision to be adhered to in eny resultont
contract., We ars therefore suggesting to the Szeretary of the Army that
in future solicitcbtions, when it is deemed desireble to require an out-
line of the bidders' proposed method of operation, there be included in
the invitation a definite statement as to the purpose of such require-
ment snd, particularly, how the outlines will be considered both in the
gselection of the successful bidder and in the administration of the con-
tract.

Finally, we cannot construe the holding in the case of Albano
Cleaners, Inc. V. United States, Ct. Cl. Ko. 188-67 (February io, 1972),
as requiring the conclusion that the procuring activity's alleged
establiched treatment of the outline of a bidder's proposed method of
operation, i.e., as a matter of responsiveness, must be adhered to and
is not now subject to change. In that case the court recognized that
even where certain gualifications in bids had received a particular
treatment by an egency in prior procurements, that agency was not
estopped from ceasing such treatment of bids in the awarding of new con-
tracts, Therefore, even if the procuring ectivity had previously con-
sidered the submission of an acceptable outline with the bid to be a
matter of responsiveness, we do not regard the cited case as supporting.
your contention that the procuring activity could not now properly -

’
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consider the outline requirement as a matter of responsibility
in the awarding of the subject IFBs.

For the foregoing reasons, we conclude that no legal basis
exists for objecting to the award of the contract to Kentucky,
the lowest responsive, responsible bidder under IFB -0107 or to
the proposed award to Kleen-the under -0138,

Accordingly, your protest on behalf of Nationwide is denied.

Very truly yours,

RFXELLER

Comptroller General

r -
Deputy” Jf the United States





